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PAYMENT IN SOMETHING ELSE THAN 
MONEY. 


The difficulties in this question are whether 
or not the acceptance of one negotiable in- 
strument in place of another, and the surren- 
der of the latter, is a satisfaction ; and whether 
or not an antecedent debt is paid by a check, 
draft or negotiable paper of the debtor or a 
third party. Untrammelled by technicalities, 
it is clear that a creditor may receive such 
paper: (1) as collateral security for the 
original debt ; or (2) as conditional payment ; 
or (3) as a cancellation of the original paper, 
which is equivalent to a discharge and satis- 
faction of it. When received as collateral 
security, suit may be entered when the orig- 
inal is due, without waiting the maturity of 
the collateral note. When received as condi- 
tional payment, suit on the original is post- 
poned until the conditional payment is due. 
When received as a discharge and satisfaction 
of the original note or debt, the latter is im- 
mediately extinct, and no action is maintain- 
able upon it. If there is no express agreement 
to receive the paper by any of these three 
methods, what is the effect of taking new pa- 
per for old paper, or new paper for an old 
debt.; or in other words, when a draft, check 
-or note is given for an antecedent debt or ne- 
gotiable paper, what agreement will the law 
imply? Some decisions assert that the effect 
varies in proportion as the new paper is nego- 
tiable or not negotiable, and when the note is 
executed by the original debtor, or by one of 
several original debtors, or by a third person ; 
other decisions deny that these elements af- 
fect the presumption ‘as to whether, in the 
absence of an express agreement, the law will 
imply that the note was accepted as collateral 
security, conditional payment, or in satisfac- 
tion and discharge. When, however, there 
is an express agreement that the note is re- 
ceived in payment and discharge of the ante- 
cedent debt or obligation, the question has 
been: Was there a valuable consideration to 
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support the agreement, or was the agreement 
anudum pactum? The decisions have been 
made when a note, or check, or draft has been 
the subject of controversy, and when given by 
the debtor himself, by a third party or by one 
of several joint or partnership debtors. One 
class of decisions have adjudged that a nego- 
tiable note given in consideration of a simple 
contract debt due, is a discharge and satisfac- 
tion of the simple contract ;4 and another class 
have held just the opposite,—that it is not a 
discharge and satisfaction, unless the parties 
expressly agreed it to be such.2 The former 
class make this qualification, that the parties 
could agree to make the new note collateral 
security, but in the absence of such agree- 
ment, it was per se a payment; and the latter 
class have failed to harmonize on the consid- 
eration to support the agreement, although 
they maintain that the plaintiff must return or 
produce on the trial the old note for cancella- 
tion,® or if the plaintiff retained it so as to 
make it his own, or was guilty of laches.* 
New York courts have held that a note is not 
a discharge of a pre-existing debt,® and Massa- 
chusetts courts have held both sides of the 
question ;® whilst both have held that the ac- 
ceptance of a check or bill of exchange is not 
a discharge or payment of the antecedent 
debt, unless the holder was guilty of negli- 
gence, or unlesss he agreed to receive it as 


1 Thatcher v. Dinsmore, 5 Mass. 299; Butts v. Dean, 
2 Met. 76; Maneely v. McGee, 6 Mass. 143; Milledge 
vy. Boston Iron Co., 5 Cush. 169; Palmer vy. Elliot 
& Hovey, 1 Cliff. 63; Hudson v. Bradley, 2 Cliff. 
130; Ward vy. Brown, 56 Me. 161; Berger v. Warren, 
34 Me. 324; Arnold y. Sprague, 34 Vt. 402; Smalley v. 
Eddy, 19 Ill. 207; Arnold vy. Camp, 12 Johns. 409, 1 
Smith L. Ca. 454. 

2 Witherby v. Mann, 11 Johns. 516; Fowler v. Bush, 
21 Pick. 230; Appleton v. Parker, 15 Gray 173; Spoon- 
er v. Roland, 4 Allen, 485; Smith v. Miller,6 Rob. (N. 
Y.) 413; Johnson v. Bank N. A., 5 Rob. (N. Y.) 554; 
Freeholders v. Thomas & M., 20 N. J. 89; Mooring v. 
Mobile Marine Ins. Co., 27 Ala. 254; Hearn vy. Cochran, 
4Man. G. & S. 272; Price v. Price, 16 Mees. & Welb. 
231; Roades vy. Barnes, 1 Burr. 9; Cumber v. Wane, 
1 Stra. 426; Bishop yv. Rowe, 3 M. & S. 362; Mendrick 
vy. Lomax, 2 Crom. &. Jer. 405; Sard vy. Rhodes, 1M. 
& W. 152, and a host of others. 

3 Bright v. Judson, 47 Barb. 29; McConnell v. Stel- 
timus, 2 Gil. 707; White v. Jones, 38 Ill. 160. 

4Sage v. Walker, 12 Mich. 425; Shipman y. Cook, 
16 N. J. Eq. 281. 

5 Bright v. Judson, 47 Barb. 29; Smith v. Miller, 
6 Rob. 413; Johnson vy. The Bank, 5 Rob. 554. 

6 Thatcher v. Dinsmore, 5 Mass. 299; Butts v. 
Deane, 2 Met. 76; Maneely v. McGee, 6 Mass. 143; 
Milledge v. Iron Co., 5 Cush. 169. Contra, Fowler v. 
Bush, 21 Pick. 230; Appleton vy. Parker, 15 Gray 173; 
Spooner y. Roland, 4 Allen 485. 
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payment ;? and the courts of Maine have held 
both ways.® ‘The reason for one class of ad- 
judications is that the debtor should not be 
discharged until the debt is actually paid, 
unless payment has been defeated by the 
creditor’s act or conduct; but the creditor 
ordinarily will bc refused relief until one of 
the evidences of the same indebtedness is sur- 
rendered or lost, so that the debtor will not be 
harmed. And the reason for the other class 
is, that in either case the paper held by the 
creditor is merely evidence of indebtedness, 
and that unless one is substituted for the 
other, the creditor might obtain satisfaction 
on both for the same debt. As a matter of 
principle, a check or a draft should stand on 
the same ground as a note; all being evidence 
of indebtedness, and given or received to ob- 
literate a pre-existing indebtedness, and not 
to create a new debt. 

The question, then, is, does the law require 
an express agreement? If it does, what is 
the consideration for it? If it does not, then 
a check, draft, note, and a priori any paper 
received by the creditor, will cancel the evi- 
dence of the pre-existing debt, and a fortiori 
the debt, because the law must imply an 
agreement that it was received for that pur- 
pose. Payment or the canceliation of an in- 
debtedness is not necessarily a payment of 
money, but is that which the parties agree to 
be payment; and any way by which a creditor 
is satisfied and the debtor liberated is pay- 
ment.!° Following one class of the decisions 
already stated, Redfield, J.," said that ‘it was 
fully settled that an agreement settling a pre- 
existing obligation is a valid settlement, 
whether the new contract be ever paid or not, 
and in case of suit it must be on the new 
contract; and in every case where one secu- 
rity or contract is agreed to be received in lieu 


7 See above cases and Speer y. Atkinson, 1 Ired. 
262; Jobbitt v. Goundry, 29 Barb. 509; Freeholders v. 
Thomas & M., 20 N. J. 89; Shipman v. Cook, 16 N. J. 
Eq. 251; Strong v. King, 35 Ill. 10; Brown v. Cronise, 
21 Cal. 386. 

8 Marrett v. Brackett, 60 Me. 524; Ward v. Brown, 
56 Me. 161; Bangor v. Warren, 34 Me. 824; also Arnold 
v. Sprague, 34 Vt. 402. 

9 Thatcher v. Dinsmore, 5 Mass. 299; Milledge v. 
Tron Co., 5 Cush. 169; McConnell v. Stettinius, 2 Gil. 
707; Jobbitt v. Goundry, 29 Barb. 509. 

10 Bouvier Law Dic. ; Hoffman v. Walker, 26 Gratt. 
316. 

Al Babcock v. Hawkins, 23 Vt. 561. 





of another, whether the substituted contract 
be of the same or a higher grade, the action, 
in case of failure to perform, must be upon 
the substituted contract ;’’ and Underwood, 
J.,12 said: ‘* Where a debt is continued by 
renewing notes, each renewal is to be regarded 
as anew contract. The old contract is then 
settled and the old note is then generally can- 
celled, and thus there is no other contract in 
existence but the new one. It is equivalent 
to paying the existing debt, and again borrow- 
ing the money. The old debt is paid off by 
the new.’’!% Following the other class, one 
court, after a general review of the author- 
ities, said that ‘‘the authorities proceed upon 
the ground that nothing is to be considered 
payment in fact, but that which is in truth 
such, unless something else is expressly agreed 
to be received in its place;’’ and in accord 
with this, the adjudications have determined 
that this is the correct rule, and an express 
agreement is required. In one case a draft 
was held not to be payment because it was 
dishonored ;16 and in another case a warrant 
of attorney was regarded as payment.!” In an- 
other case it was decided that a note was not 
payment of a precedent debt, even if the 
creditor expressly agreed to receive it as 
such ;!% and in another that there need not 


12 Castleman vy. Holmes, 4J. J. Marsh. 1. 

13 Dixon y. Dixon, 31 Vt. 450; Rogers v. Town of 
Shelburn, 42 Vt. 550; Babcock v. Hawkins, 23 Vt. 
561; Holcomb vy. Simpson, 8 Vt. 151; Slocumb v. 
Holmes, 1 Hurd.(Miss.) 189; and see Guion v. Doher- 
ty, 48 Miss. 588; Lear v. Friedlander, 45 Miss. 559. 

14 Griffin v. Grogan, 12 Cal. 317; Higgins v. Wor- 
tel, 18 Cal. 381; Welch v. Arlington, 23 Cal. 822. 

15 Roades vy. Barnes, 1 Burr. 9; Cumber v. Wane, 
1 Stra. 426; Price v. Price, 16 M. & W. 231; Bishop v. 
Rowe, 3M. & S. 362; Kendrick v. Lomax, 2 Crom. & 
Jer. 405; Hill v. Bebee, 3 Kern. 556; Winslow v. 
Hardin, 3 Dana. 543; Eastman v. Porter, 14 Wis. 39; 
Lindsay v. McClelland, 18 Wis. 505; McLaren v. Hall, 
26 Iowa 297; Merrick v. Boury, 4 Ohio St. 
60; Porter v. Talcot, 1 Cow. 380; Toby v. Barber, 5 
Johns. 72; Johnson v. Weed, 9 Johns. 310; Riley v. 
Anderson, 2 McLean, 594; Sutliff vy. Atwood, 15 Ohio 
St. 186; Doebling v. Loos, 45 Mo. 150; Kibby v. Jones, 
7 Bush. 244; Insurance Co. v. Smith, 6 Harris & J. 
186; Glenn v. Smith, 2 Gill & J. 493; Berry v. Griffin, 
10 Md. 27; Matthews v. Reese, 20 Md. 348; Elwood v. 
Diefendorf, 5 Bosw. 398; Burdick v. Greene, 15 Johns. 
247; Central Bank v. Dana, 32 Barb. 296; Cole v. Sack- 
et, 1 Hill, 516; Lozier v. Nevin, 3 W. Va. 622; McGuire 
v. Gadsby, 3 Call. 204; Clark v. Mundal, 1 Salk. 124; 
McCluny v. Jackson, 6 Gratt. 96; Moses v. Trice, 21 
Gratt. 556. 

16 Puckford v. Maxwell, 6 Durn. & East, 36. 

17 Hearn v. Cochran, 4 Man. G. & S. 272. 

18 Elwood v. Diefendorf, 5 Bosw, 398; Cole v. Sack- 
ett, 1 Hill, 516. 
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be an express agreement, but an agreement 
provable by circumstances is sufficient.19 

On the same principle but involving an ad- 
ditional fact, it has been held that the giving 
of a promissory note by one of several part- 
ners, or joint debtors, for a demand antece- 
dently due from all, is a payment of the part- 
nership or joint demand,”° and also that it is 
not a payment unless expressly agreed to be 
such ;1 also that the agreement may be ex- 
pressed or implied and is a question of fact 
for the jury, but that there must be an agree- 
ment or intention to receive it in payment ;7? 
and further that such paper is not payment 
though the creditor agreed to accept it in 
satisfaction.?% 

Following the same contradictions upon 
one and the same principle, it has been held 
that the note or paper of a third party, given 
by the debtor and accepted by the creditor, is 
a payment of the debtor’s antecedent debt ;** 
other decisions hold that it is payment only 
when the parties agreed that it should be 
such,” and others that it is payment only 
when expressly or specially agreed to be pay- 
ment ;76 that it is payment when the plaintiff 


19 Merrick v. Boury, 4 Ohio St. 60; Riley v. An- 
nerson, 2 McLean, 594; Story om Prom. Notes, 
§ 104; Doebling vy. Loos, 45 Mo. 150. 

20 Heath v. Percival, 1 P. W. 682; Evans vy. Drum- 
mond, 4 Esp. 89; Reed v. White, 5 Esp. 122; Dayid v. 
Ellice, 5 Barn. & Cress. 201; Thompson vy. Percival, 5 
Barn. & Ad. 925; Bottomley v. Nuttal, 94 Eng. C. L. 
242; Arnold v. Camp, 12 Johns. 409. 

21 Sheehy v. Mandeville, 6 Cranch, 253; Harris v. 
Lindsay, 4 Wash. C. C. 98; Bowers v. Still, 49 Pa. 65. 

22 Jones v. Johnson, 38. & R. 276; Davis v. Desaque, 
5 Wheat. 530; Mann v. Wickersham, 4 W. & S. 100; 
Oliphant v. Church, 19 Pa. 318; Powell v. Charles, 

4 Mo. 485; Bonnell v. Chamberlin, 26 Conn. 487; 
Parker v. Cousins, 2 Gratt. 374. 

23 Waydell v. Luer, 5 Hill, 448, 3 Denio, 410; Van 
Eps v. Dillaye, 6 Barb. 244. 

24 Rearslake v. Morgan, 5 Durn. & East, 275; Long 
v. Spruill, 7 Jones L. 96; Sellers v. Johnson, 65 
N. C. 104; Gordon vy. Price, 10 Ired. 585; Dewey v. 
Bowes, 4 Ired. 538. 

25 Tapley v. Martin, 8 Durn. & East, 24; Hotchin 
v. Secor, 8 Mich. 494; Noel v. Murray, 18 N. Y. 167; 
Higby v. N. Y. & Harlem R. R., 3 Bosw. 497; Toby v. 
Barber, 5 Johns. 68; Roberts v. Fish, 43 N. Y. 159; 
Appleton v. Renner, 19 Mo. 637; Citizens’ Bank v. 
Carson, 32 Mo. 171; Abercrombie v. Morely, 9 Ala. 
145; Viser y. Bertrand, 14 Ark. 267; Deviin v. Cham- 
berlain, 6 Minn. 468. 

26 Griffin v. Grogan, 12 Cal. 317; Welch v. Alling- 
ton, 23 Cal. 322; Higgins v. Wortel, 18 Cal. 331; 
Jose v. Baker, 37 Me. 465: Bartlet v. Mayo, 33 Me. 
518; Coburn vy. Odell, 10 Fost. 540; Smith v. Smith, 
27 N. H. 244; Westfall v. Braley, 10 Ohio St. 188; Dakin 
v. Anderson, 18 Ind. 52; Blount v. Walker, 11 Wis. 
334; Eastman y. Porter, 14 Wis. 39; Lindsey v. Mc- 





is guilty of laches ;2” when the creditor elect- 
ed to take the paper instead of cash ;78 when 
the creditor took the paper at his own risk ;79 
that when the creditor took the note the pre- 
sumption is that it was agreed to be taken in 
payment, but such presumption may be re- 
butted by evidence of a contrary intention.™ 
Again it has been decided that the note or bill 
of a third party given to the creditor is not 
payment ;3! that such paper is only condition- 
al payment ;*? and that it is not payment even 
if the creditor had agreed to take it in pay- 
ment or satisfaction.** 

If the subsequent note, check or draft is 
payment of a pre-existing debt, then the lat- 
ter is extinguished and the remedy is upon the 
former; and it would necessarily follow that 
before relief would be granted,all the evidence 
of the pre-existing debt must be surrendered ; 
but it can not be payment, because it is only 
the substitution of one kind of evidence of 
indebtedness for another, and the creditor has 
not agreed that payment should be made in 
this way, since, to effect payment in a thing 
not legal tender, there must be an agree- 
ment.** If it is a payment only when agreed 
to be such, the remedy is on the new obliga- 
tion and the old one is extinguished, which 
should also be surrendered before relief is al- 
lowed ; so that the difference between these 
two positions is, that in the former the agree- 
ment to receive the new obligation as payment 
is implied from the fact of taking it, and in 
the latter. the agreement is expressed orally 
or written. The creditor meant something by 
taking the new obligation or he would not 
have taken it. If he meant something, he 
either meant a substitution of the new for the 
old obligation, or an obliteration of the old; 
just the same as if he had expressly agreed ; 
and in either case the same conclusion follows 


Clelland, 18 Wis. 505; Crane v. McDonald, 45 Barb. 
354; Gibson v. Toby, 53 Barb. 191. 

27 Camedge vy. Allenby, 6 B. & C. 373; and3M. &S. 

2;5M. &58. 62. 

28 Smith v. Ferrand, 7 Barn. & C. 19. 

29 Whitbeck v. Van Ness, 11 Johns. 409; Ellis v. 
Wilde, 6 Mass. 321; Lyon vy. Dunn, 6 Ired. 133. 

30 Young v. Shanklin, 34. N. Y. 258. 

31 Owen v. Morse, 7 Durnf. & East, 32. 

32 Robinson y. Read, 9 Barn. & C. 449. See Corbet 
vy. Swinburn, 8 Ad. & El. 673; Ward v. Evans, 2 Ld. 
Raym. 928; Kephart v. Butcher, 17 Iowa, 240; Far- 
well v. Salpaugh, 32 Iowa, 582. 

33 Whitney v. Goin, 20 N. H. 354. 

34 Bouvier’s Dic.; Hoffman v. Walker, 26 Gratt. 316. 
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that the creditor, by the taking of the new 
obligation agreed, or by taking it and saying 
in so many words, that he did agree, either 
that the evidence of the old obligation is can- 
celled, or that the old obligation itself is ex- 
tinguished, the result of both being the same, 
there can be no recovery without evidence, 
and none if the debtis extinguished. Judges 
have held that the agreement must be ex- 
pressed, others that it could be proved as any 
other fact ;*° and it seems but one degree fur- 
ther to say that the taking of the note per se 
is evidence of tbe agreement; and that when 
the new obligation is accepted it is payment, 
* unless the evidence show that it was taken as 

collateral security or conditional payment. 

Itis or is not payment. The majority of the 

cases hold that it is payment when the parties 

expressly agree that it should be payment. 

The minority of the cases hold that it is not 

payment, no matter whether the parties agree 

or not; and hence when the new obligation is 
_not performed, suit should be entered on the 

old obligation and surrender of the new oblig- 
ation for cancellation on or before the trial,*® 
which is perhaps equivalent to saying that the 
new obligation is only conditional payment or 
collateral security. Three views or positions 
are therefore deducible from the cases: First, 
that the new obligation is payment of an old 
obligation when expressly agreed to be pay- 
ment. Second, that the new obligation is 
payment whether the parties agree or not. 
Third, that it is not payment whether the par- 
ties agree or not. 

The first position is supported by nearly all 
the adjudications, so far as to affirm that the 
parties can make such an agreement, and it 
will be valid if supported by a valuable con- 
sideration; and the diversity occurs on the 
question, is there a consideration? and if so, 
what is it? the new obligation being only new 
evidence. The second position is supported 
by a respectable number of authorities, on the 
ground that by the acceptance of the new ob- 

35 See cases cited in notes 15 and 19. 

%6 Aleock v. Hopkins, 6 Cush. 280; Hedge v. Mc- 
Quaid, 11 Cush. 352; Bridge v. Batcheldor, 9 Allen, 
394; McConnell v. Stettinius, 2 Gilm. 707; Rayburn v. 
Day, 27 Ill. 46: Hadwen v. Mendisabal, 2 Car. & P. 
20; Dangerfield v. Wilby, 4 Esp. 158; Smith v. Rog- 
ers, 17 Johns. 340; Burdick vy. Greene, 15 Johns. 270; 
Holmes vy. DeCamp, 1 Johns. 33; Raymond v. Mer- 
chant, 3 Cow. 147; Hughes v. Wheeler, 8 Cow. 77; 
Dayton vy. Troll, 23 Wend. 845; Spear v. Atkinson, 1 
Jred. 262; Moses v. Price, 21 Gratt. 556. 





ligation the agreement is implied that it is 
payment, and has the same consideration to 
support it, as if it were expressed. The third 
position is supported by many cases and much 
reason, on the ground that nothing should be 
payment, but what is in truth and in fact 
payment. The difference between the first 
and second position is that in one, the agree- 
ment is expressed, and in the other it is im- 
plied. It is required to be expressed on the 
theory that payment or satisfaction in some- 
thing else than money can only be made by 
the consent of the creditor,®’ and that if this 
consent is not expressly given, the intention 
of the creditor is to receive the new obligation 
as collateral security only. If this is correct, 
the first position is correct and the sec- 
ond is untenable; and if the agreement 
must be expressly made, not implied, then 
reason and perhaps authority determine that 
whether there is or is not an agreement is a 
question of faet for the jury.** If it is cor- 
rect that the parties can agree to extinguish 
the pre-existing debt altogether, or that they 
can agree to take satisfaction of the pre- 
existing debt in something else than money, 
such as property, the note of a third person, 
or anything which they agree is equivalent to 
money, then the third position is untenable. 
This leaves but the first position ; and the only 
question causing diversity of decisions on 
this position is whether or not the express 
agreement is supported by a valuable con- 
sideration ; for, if it is not, neither the first 
nor second position is tenable, and the third 
position is correct; and if it is supported by 
a valuable consideration, the first position is 
correct,and the second and third are untenable. 

The majority of the cases, if not all, admit 
that the new obligation is a payment of the 
old obligation, and that suit must be brought 
on the former, not the latter, if the parties 
expressly agreed, provided that this express 
agreement is supported by a valuable consid- 
eration. There being an agreement that the 
new obligation is payment, the courts have 
not attempted to say that the parties could 


87 2 Chitty Cont. 1110; Hoffman v. Walker, 26 Gratt. 
314; Ligon v. Dunn, 6 Ired. 137; 2 Stephens, 716; 
Mayer V. Nias, 1 Bing, 311; Bouvier’s Die. 

38 Powell vy. Charles, 34 Mo. 485; Rayburn v. Day, 
27 111. 46; Harris v. Lindsey, 4 Wall. C. C. 271; Bed- 
ford v. Delaine, 2 B. & A. 210, 2 Greenlf. on Ev., § 
521. 
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not make such an agreement, but have decided 
in many cases that such an agreement is a 
nudum pactum. This has occurred when the 
new obligation has been that of the debtor 
himself, or one of the debtors in a joint ob- 
ligation ; for all the cases agree that the note, 
check or draft of a third party, accepted by 
the creditor expressly as payment for an an- 
tecedent debt, is valid, and is based on valu- 
able consideration. First, as to the propo- 
sition whether or not the acceptance bya 
creditor of the sole and separate liability of 
one of two or more joint debtors is a good 
consideration for an agreement to discharge 
all the other debtors from liability. The de- 
cisions have held that there is and that there 
is not a consideration for such an agree- 
ment,®*? the weight of the authorities being in 
the affirmative. Indeed the affirmative has 
been only now and then directly questioned, 
whilst it has been expressly decided and ap- 
proved, the controversy in many instances 
being, not whether there was a consideration, 
but whether the agreement was proved ; some 
courts holding that it must be expressly 
proved, and others that it is a fact to be es- 
tablished by evidence, the same as any fact 
before a jury; whilst all admit that the pre- 
sumption is against such an agreement, and 
it therefore must be proved. The reason is 
that any debt may be discharged by the 
creditor accepting and the debtor giving 
something different in its nature from that 
debt. The parties may agree that a horse, a 
bill of exchange, a note or any commodity 
shall discharge a debt. This point has not 
been doubted. The several obligation places 
the creditor in a different position, and in 
very many instances it is more beneficial than 
the joint obligation which the creditor has 
relinquished. Although the courts are united 
on this position, yet some courts have held 
that if such new note is signed by all the 
original debtors, though expressly agreed to 
be in full satisfaction of their prior joint ob- 


39 Mandeville v. Jameson, 6 Cranch, 253; Davis v. 
Desaque, 5 Whart. 530; Bonnell v. Chamberlin, 26 
Conn. 481; Beam v. Barnum, 21 Conn. 200; Rayburn 
v. Day, 27 Ill. 47; Kinsier v. Pope, 5 Strob. 126; Syth 
v. Ault & Wood, 7 Ex. Ch. 669; Cole v. Socket, 1 
Hill, (N. Y.),516; Wydelly. Leer, 5 Hill, (N. Y.), 448; 
Livingston v. Radcliff, 6 Barb. 202; 1 Smith Lead. 
Cas. 454; Feamster v. Withrow, 12 W. Va. 611; Dun- 
lap v. Shanklin, 10 W. Va. 662; 2 Parsons on Bills, 
159-1624 ; 





ligation, it is not a satisfaction because the 
agreement is a nudum pactum ;* yet they hold 
it sufficient to support an agreement to sus- 
pend the collection of the original note.* 
Because the creditor gets a remedy which, 
under some circumstances, might be more con- 
venient and speedy, it is held sufficient to 
support an agreement to take the individual 
note and discharge the joint note; and be- 
cause this, and more, may and does exist 
when a debtor gives his note for a pre-exist- 
ing debt and the creditor accepts it, the same 
courts held that it was not sufficient to sup- 
port the agreement. This inconsistency has 
latterly been rejected, and in England it is 
settled that in both cases the agreement is 
supported by a valuable consideration ;* and 
the law has been so expressly decided or un- 
questionably assumed in Minnesota,** Penn- 
sylvania,** Massachusetts,* Maine,* North 
Carolina,47 South Carolina,4s Connecticut,*9 
Vermont,©° Iowa,®! Wisconsin,®? Illinois,5* 
Mississippi.** In Kentucky the courts have 
affirmed and denied this  position,®> and 
whilst the decisions in Maryland appear to be 
contradictory, yet they do not expressly or 
directly decide that the parties can not agree 
to accept the note of a debtor payable at a 
future day in discharge of an original note 
then due, nor that it is a nudum pactum.>® 
In Virginia the early cases held that such an 


40 Cole y. Sackett, 1 Hill, 517; Putnam vy. Lewis, 8 
Johns. 389; Frisbie v. Larned, 21 Wend. 450; Myers v. 
Wells, 5 Hill, 463. 

41 Myers v. Wells, 5 Hill, 463; Frisbie v. Larned, 
21 Wend. 360; 1 Smith Lead. Cas., 456. 

42 Sard v. Rhodes, 1M. & W. 153; Sibree vy. Tripp, 
15 M. & W. 23. 

43 Keogh v. MeNit, 6 Minn. 513. 

4 Darlington v. Gray, 5 Whart. 473; Winkley v. 
Bell, 9 Watts, 273; Hays v. Clung, 4 Watts, 452. 

45 Johnson v. Johnson, 11 Mass. 359; Thatcher v. 
Dinsmore, 5 Mass. 299. 

«.4¢ Varner v. Inhabitants, 2 Greenlf. 121; Descadillas 
v. Harris, 8 Greenlf. 298. 

47 Ligon v. Dunn, 6 Ired. 138. 

48 Logan v. Ashley, 1 Rich. 36. 

49 Bonnell v. Chamberlin, 21 Conn. 487. 

50 Babcock v. Hawkins, 23 Vt. 561. 

51 McLaren v. Hull, 26 Iowa, 297. 

52 Eastman v. Porter, 14 Wis. 39. 

53 Rayburn v. Day, 27 Ill. 46. 

544 Given v. Doherty, 43 Miss. 588; Lear v. Fried- 
lander, 45 Miss. 559. 

55 Com. Bank v. Letcher, 3 J.J. Marsh. 195; Letcher 
v. Com. Bank, 1 Dana, 82; Castleman vy. Holmer, 4J. 
J. Marsh. 1; Kibbey v. Johns. 7 Bush, 244. 

56 Ins. Co. v. Smith, 6 H. & J. 166; Berry v. Griffin, 
10 Md. 27; Glenn vy. Smith, 2G. & J. 493; Zallenhoffer 
v. Dare, 20 Md. 218 
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agreement was a nudum pactum,®” but the 
late cases hold that it is not.5* In West 
Virginia it was assumed as law that the note 
of the debtor, or one of joint debtors, or of a 
third person, if expressly agreed to be re- 
ceived in discharge and satisfaction of an 
old debt, is founded upon a good and valu- 
able consideration and would so operate ;59 
and subsequently this has expressly been de- 
cided.© On this question of consideration 
so far, the discussion has been of cases where 
the new obligation was given after the pre- 
cedent obligation was due and payable, be- 
cause it has been assumed that the rule is 
well settled, that a part payment of the pre- 
cedent debt and giving an obligation for the 
residue in advance of the time it is payable, 
is a valuable consideration sufficient to sup- 
port the agreement ;®! and that a part pay- 
ment on the day it is due can not so operate, 
because the debtor did what in law he was 
compelled to do; but that a part payment of 
the debt before it is due, if received in satis- 
faction of the whole, is consideration suffi- 
cient to support such an agreement.® 

The conclusion then is that a note or other 
paper of the debtor or of a third party is a 
discharge of an antecedent debt, when it is 
expressly agreed between the creditor and 
debtor that it is an absolute payment thereof. 





THE RATE OF INTEREST. 


What rate of interest shall an interest-bear- 
ing note or obligation draw after maturity? 
This vexed question has been lately an- 
swered by Mr. Justice Swayne of the United States 
Supreme Court in the case of Holden v. Trust 
Company, 100 U.S. 72, which was a suit to recover 
on a promissory note, whereby a party promised 
to pay a certain sum ‘“‘four years after date, with 


57 McGuire v. Gadsby, 3 Call. 234; Harrington v. 
Harkins, 1 Rob. 501; McCluny v. Jackson, 6 Gratt. 
96. 


58 Blair v. Wilson, 28 Gratt. 165; Moses v. Price, 
21 Gratt. 568. 

589 Dunlap v. Shanklin, 10 W. Va. 662; Poole v. 
Price, 9 W.Va. 73; Feamster v. Withrow, 9 W. Va. 
327; Miller v. Miller, 8 W. Va. 551. 

6 Bantz v. Basnett, 12 W. Va. 77 

61 Uhler v. Applegate, 1 Casey (Pa.), 140; Greeley v. 
Dow, 2 Met. 179; Austin v. Darwin, 21 Vt. 44; Fitch 
v. Sutton, 5 East, 230; Pinnel Case, 6 Co. R. 117. 

62 Brooke v. White, 2 Met. 283; Smith v. Brown, 3 
Hawk. 380; Raw v. Hall, 26 Conn. 392: Sibree v. 
Tripp, 15 M. & W. 31; Lee v. Oppenheimer, 32 Me. 254; 
Goodnow vy. Smith, 18 Pick. 414; Reid v. Bartlett, 19 
Pick. 273. 





interest at the rate of ten per cent., payable semi- 
annually,” the suit being brought several years af- 
ter maturity. Upon this question the court say: 
‘If payment be not made when the money be- 
comes due, there is a breach of the contract, and 
the creditor is entitled to damages. Where none 
has been agreed upon, the law fixes the amount 
according to the standard applied in all such cas- 
es. It is the legal rate of interest where the par- 
ties have agreed upon none. If the parties meant 
that the contract rate should continue, it would 
have been easy to say so. Inthe absence of a stip- 
ulation, such an intendment can not be inferred. 
The analogies relied upon to support a different 
view are obviously distinguishable from the case 
in hand.’’? This case was an appeal from the Su- 
preme Court of the District of Columbia, where 
the statutory provision is that the rate of six per 
cent. per annum is allowed upon all moneys due, 
where there is no contract upon the subject. 

In Brewster v. Wakefield, 22 How. 127, the same 
question came before this court; and in the 
opinion of the court, delivered by Chief Jus- 
tice Taney, the same doctrine was enunciated, 
which was followed by another opinion by Mr. 
Justice Swayne, in the case of Burnhisel v. 
Firman, 22 Wall. 170. But in the case of Crom- 
well v. County of Sac, 96 U.S. 51, 4 Cent. L. J. 416, 
a case from the State of Iowa, Mr. Justice Field 
adopts the contrary rule, following the Supreme 
Court of that State, in Hand v. Armstrong, 18 
Iowa, 324; Lucas v. Pickel, 20 Id. 490. He says: 
‘‘A like decision has been made in several of the 
States upon similar statutes: Brannon v. Hursell, 
112 Mass. 63; Marietta Iron Works v. Lottimer, 25 
Ohio St. 621; Monett v. Sturges, Id. 384; Kilgore 
v. Powers, 5 Blackf. 22; Phinney v. Baldwin, 16 


|_ il. 108; Etnyre v. McDaniel, 28 Id. 201; Spencer 


v. Maxfield, 16 Wis. 178, 541; Pruyn v. City of 
Milwaukee, 18 Id. 367; Kohler v. Smith, 2 Cal. 
597; McLane v. Abrams, 2 Nev. 199; Hopkins v. 
Crittenden, 10 Tex. 189. There are, however, 
conflicting opinions; but the preponderance of 
opinion is in favor of the doctrine that the stipu- 
lated rate of interest attends the contract until it 
is merged in the judgment. Pearce v. Hennes- 
sy, 10 R. I. 223; Lash v. Lambert, 15 Minn. 416; 
Searle v. Adams, 3 Kan. 515; Kitchen v. Bank of 
Mobile, 14 Ala. 233.” 

What shall we accept as the ruling of the United 
States Supreme Court,—Mr. Justice Field’s deci- 
sion under the Iowa statute and his obiter dictum as 
to the preponderanee in favor of that opinion, or 
the doctrine enunciated by Chief Justice Taney in 
Brewster v. Wakefield, by Mr. Justice Swayne in 
Burnhisel v. Firman, and in the very recent case of 
Hudson vy. Trust Company, by the same judge? 
Reason and authority bid us follow this latest 
ease as the rule of the United States Supreme Court. 
But as well remarked by Mr. Justice Swayne in 
this last opinion: ‘‘The question is one of local 
law.’? As to whether the stipulated rate of inter- 
est shall govern after maturity, the following 
authorities hold that only the statutory rate shall 
be allowed. Ludwick v. Huntzinger, 5 Watts & 
§. 51; United States Bank v. Chapin, 9 Wend. 
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471; Macomber v. Dunham, 8 Id. 550; Hamilten 
v. Van Rensselaer, 43 N. Y. 244; Eaton v. Boisson- 
nault, 67 Me. 540; Hubbard v. Callahan, 42 Conn. 
574; Pearce v. Hennessy, 10 R. I. 223; Rilling v. 
Thompson, 12 Bush, 310; Kitchen v. Bank 
of Mobile, 14 Ala. 233; Searle v. Adams, 3 Kan. 515. 
(This is the famous humorous case that cost 
Crozier, C. J., his seat, and is cited with several 
others by Mr. Justice Fieid, as supporting a dif- 
ferent doctrine.) Brockway v. Clark, Wright, 
(Ohio) 727; Moreland v. Lawrence, 23 Minn. 84. 
Also see the leading case of Selleck v. French, 1 
Conn. 32, and found in Smith’s American Leading 
Cases. The latest English decisions accord with 
the doctrine as laid down in Holden vy. Trust 
Company, as in the decision of the House of 
Lords, in the case of Cook v. Fowler, L. R.7 H. 
L. 27. The reason given by Lord Selborne in the 
above English case is, that interest for the delay 
of payment, post diem, is not given on the princi- 
ple of implied contract, but as damages for a 
breach of contract. In the Rhode Island case, and 
others, the courts say that if the parties intend 
that the note or contract shall draw interest, they 
can easily express it in the contract. See 6 Cent. 
L. J. 181. 

Interest is a matter purely of contract; but for 
the retention of money when due and demanded, 
the statutes give a certain per cent. damages. 
Those who hold to the contrary, hold that itis a 
presumption of the parties that the contract rate 
before should continue after maturity, or that it is 
implied by the contract. This position is certainly 
untenable in the light both of the statutes and the 
reason of the rule. It is true, as said by Mr. Jus- 
tice Swayne, that this is a matter of ‘local law.””-— 
In Missouri this matter would seem to be settled 
by the statute as to the payment of interest, and 
the St. Louis Court of Appeals have construed its 
provisions in accordance with Holden v. Trust 
Company, holding that only the legal rate can bé 
recovered after maturity. As this question has 
never been directly before the Supreme Court of 
Missouri, the reports contain no decision upon 
this point. But see section 2723, Revised Stat- 
utes of Missouri. 

The importance of this question to the commer- 
cial world demands that this conflict of opinion 
should be settled either by statute or by the judi- 
ciary. 








TAXES ILLEGALLY ASSESSED — ACTION. 
MOSS v. CUMMINS. 








Supreme Court of Michigan, October, 1880. 


A tax paid under protest can not be recevered back 
on the ground that the collector had falsely assessed the 
property of the townsbip at less than its value—the tax 
proceedings being regular on their face. 


Error to Sanilac County. 
Brown & Farrand and C. A. Kent, for plaintiffs 
in error; John Devine, for defendant in error. 





Coo_ey, J., delivered the opinion of the court: 

This in its purpose is a praiseworthy suit, for it 
is brought to compel obedience by public officers 
to their duty under the law. The plaintiffs,in 
the year 1878, were owners as partners of taxable 
property in the Township of Lexington in the 
County of Sanilac, and the supervisor for the 
year listed it for‘taxation, and it was taxed. Tre 
defendant was township treasurer. and plaintiffs 
have paid the tax to him under the compulsion 
of his process, and now seek to recover it back as 
an illegal exaction. The ground of illegality is 
that the supervisor, instead of assessing the prop- 
erty of the township at its true cash value, as the 
law of his official oath required, assessed the real 
estate at only one-third its cash value, and 
the personal estate at only one-half its cash 
value, and that he failed altogether to assess 
much personal estate that should have been 
brought into this list. The circuit court refused 
to permit evidence of these facts to be given, and 
the suit failed. 

It was conceded by the plaintiffs that the tax 
proceedings for the year were regular upon their 
face. The supervisor under the sanction of his 
oath made his certificate, stating in due form that 
he had assessed all the property at its true cash 
value, and that the assessment roll contained a 
true statement of the aggregate valuation of the 
personal estate of each and every person named 
in the roll. If he purposely did something differ- 
ent, and disobeyed the law after having taken an 
official oath faithfully to perform his duty under 
it, he has not only shown himself regardless of 
the obligations of an oath, but he has been guilty 
of a public offense. Whether he has been guilty 
of such a wrong to these plaintiffs as gives them 
a right of action is another question. The failme 
to perform a public duty can constitute an indi- 
vidual wrong only when some person can show 
that in the public duty was involved alsoa duty 
to himself as an individual, and that he has suf- 
fered a special and peculiar injury by reason of 
its non-performance. And in no case, we appre- 
hend, could the failure to list property for taxa- 
tion in accordance with the law constitute a 
wrong to an individual unless he could show that 
his individual assessments were thereby made 4 
larger proportion of the aggregate taxable prop- 
erty than they should have been. We have held 
that the collection of the tax levy might be re- 
strained in such a case, so far, at least, as it was 
excessive. Merrill v. Humphrey, 24 Mich. 170. 

It would be out of place for us to intimate what 
remedy we might think the tax payer might have 
against the supervisor—first, because every case 
must stand upon its own peculiar facts; second, 
because a case against the supervisor is not now 
before us; and third, because the wrong primarily 
is a public wrong, and ought to be redressed in a 
public prosecution. It may be said, and is said, 
that the public remedy is worthless, because the 
local communities sympathize with the habitual 
disobedience of law, and convictions are impos- 
sible, and also because no suflicient penalties are 
prescribed; but such difficulties, if they exist. 





368 


THE CENTRAL LAW JOURNAL. 





z : = 





to be created, the legislature must create them. 

If tax proceedings on their face are fatally de- 
fective, a suit will lie to recover back money 
paid under them. Smith v. Nat. Bank, 17 Mich. 
479; Grand Rapids v. Blakeley, 40 Mich. 367; 
Wattles v. Lapeer, 40 Mich. 624. But a tax as- 
sessment is in the nature of a judgment, and the 
authorities are numerous that it can not be as- 
sailed for fraud or irregularity in a suit against 
an officer who holds process fair 6n its face for 
enforcing a tax based on it. Holden v. Easton, 8 
Pick. 436; Lincoln v. Worcester, 8 Cush. 55; 
Cheever v. Merritt, 5 Allen, 563; Hubbard v. Gar- 
field, 102 Mass. 72; Savacool v. Boughton, 5 
Wend. 171; Howell v. Tripp, 61 Me. 426; Cun- 
ningham vy. Mitchell, 67 Pa. St. 78; Greene v. 
Mumford, 4 R. I. 313; Glascon v. Rouze, 43 Me. 
479; Erskine vy. Hohnbach, 14 Wall. 613; Bird v. 
Perkins, 33 Mich. 28. There are numerous deci- 
sions which extend a like immunity to the assess- 
ing officer, and which do not suffer his assessment, 
when regular on its face, to be impeached ina 
suit against him; and there are none, so far as we 
are aware, which support an action at the suit of 
an individual, except on the ground of fraud or 
malice. 

There is in our minds no room for question that 
the judgment under review was legally correct, 
and it must be affirmed with costs. Tke other 
justices concurred. 





COPYRIGHT IN ENGRAVING — CHROMO- 
PRINTED WOOLWORK PATTERN — PRO- 
TECTION OF DESIGN—PROTECTION OF 
ENGRAVER’S ART—TRADE-LIBEL. 





DICKS v. BROOKS. 





English Court of Appeal, May, 1880. 


1. A chromo-printed Berlin woolwork pattern is not 
a piratical co yy ot an engraving from the same design, 


2. The object of Hogarth’s Act was to protect the in- 
ventorof adesign. The Acts 7 Geo. 3, c. 38, and 17 Geo. 
3, c. 57, which extended protection to engravers working 
from designs made by others, did not give the engraver 
any right to the design, but protected his own art. 

3. An advertisement by the owner of the copyright of 
an engraving, and not of the design, warning print-sell- 
ers against selling any copies of the subject of the en- 
graving, is a trade libel upon the producer of a Berlin 
woolwork pattern of the subject, and if damage result- 
ed, would be actionable. 


This was an appeal by the plaintiffs in the 
action from a decision of Bacon, V. C. (reported 
40L.T. (N. S.) 710). The main question was 
whether a colored Berlin woolwork pattern, after 
the design of the well-known picture by Mr. Mil- 
lais, R. A., called ‘“*The Huguenot,” issued with 
the Christmas number of Bow Bells for 187. , was 
an infringement of the copyright in the engraving 
of the picture. 

The action was brought by the proprietors and 
publishers of Bow Bells for slander of title, 





can not give new rights of action. If these ought | 





alleged to have been committed by Messrs. Brooks 
and Son,in issuing a circular warning persons 
against selling copies of ‘‘The Huguenot.” The 
defendants counter-claimed for an injunction to 
restrain the plaintiffs from selling their woolwork 
pattern, and for an account, together witha qui 
tam claim for a penalty under 8 Geo. 2, ch. 13, of 
five shillings for every copy published, printed or 
sold by the plaintiff, and for damages. 

The facts, which are in part stated in the report 
below, were these: The plaintiffs advertised and 
published with the Christmas number of Bow 
Bells a chromo-printed Berlin woolwork pattern, 
taken from one which they had bought in New- 
gate street, and which had been imported from 
Germany. The advertisements of the intention 
to issue the print with the Christmas number of 
Bow Bells were issued from time to time, begin- 
ning in August, 1877. 25,000 copies of the Christ- 
mas number were printed, and 22,500 sold. There 
was evidence that the remainder were stopped 
from going off by the circular issued by the de- 
fendants. One news-agent had in consequence 
of receiving Brooks’ circular sent back some 
copies of Bow Bells to Dicks, and he deposed that 
if he had not received the circular he might have 
bought more. Brooks wrote to Dicks warning 
him that the publication of the pattern in Bow 
Bells would be an infringement of Brooks’s copy- 
right. Brooks’s circular was stated by him in 
evidence given before the Court of Appeal, to 
have been a circular which he kept by him to de- 
liver to any news-agent or person other than a 
photographer who might be offering for sale a 
pirated copy of his print. The material part of 
the circular was this: ‘*We give you notice not 
to sell or offer for sale any copy cr colorable im- 
itation of the subject of ‘The Huguenot.’ ” 

The general design of the woolwork pattern 
followed that of Mr. Millais’ picture, except in 
the background. In the picture the background 
was an old wall overgrown with flowers; in the 
woolwork pattern, an Italian terrace, with a 
castellated building beyond. The colors in the 
woolwork pattern were totally different from 
those in the picture. There were trifling varia- 
tions in other respects. The finished engraving 
was not an exact copy of the design of the picture, 
Mr. Millais having slightly varied it for the en- 
graving at the engraver’s suggestion. The picture 
was exhibited in the Royal Academy Exhibition 
in 1852, and in the Jilustrated London News of the 
Sth May, 1852, there was a wood-cut of the pict- 
ure. Certain minute details in the woolwork 
pattern followed the design in the engraving 
rather than that in the picture and woodcut. 
The engraving was published on the Ist June, 
1857, but an ‘“‘etching’’ (or early state of the en- 
graving, when the plate has only been worked 
upon with the sharp graving tool, and before the 
various processes for producing soft shades have 
been applied) had been printed, and bore letters 
stating that it had been published on the 26th 
Jan. 1856. A photograph of Brooks’ engraving 
had been registered under 25 and 26 Vict. ch. 68, 


- to protect the copyright from piracy. 
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The engraving was executed from the original 
picture by Mr. T. O. Barlow, A. R. A., in 1857, 
under a commission from Mr. White. After Mr. 
White’s death in 1868, at a sale at Christie and 
Manson's, a number of engravings and proofs of 
“The Huguenot’? were sold. The lot included 
eight etchings from the plate, and was bought by 
Mr. Graves, the well-known print-seller. At the 
same sale several studies by Mr. Millais for his 
picture were sold, and some drawings of it in 
water-colors. It appeared that the copyright in 
the engraving passed at this sale. The engraving 
bore the name of ‘*E. Gambart and Co.,”’ as the 
publishers. A smaller engraving was made by 
Mr. George Zoebel, in 1869, from an impression 
of Mr. Barlow’s plate, by Brooks’ permission. 
The prints from this plate had no letters on them. 
It appeared that Mr. Gambart, the print-seller, 
had had a share in the copyright with Mr. White, 
but it was clear that Mr. Graves sold his share in 
the copyright to Mr. Brooks along with the plate. 

Mr. Graves deposed that it was customary to 
strike off etehings before an engraving was pub- 
lished, but that that was not considered to bea 
publication, and such etchings were not sold. 
Sometimes no *‘publication line,” or words stat- 
ing the name of the proprietor and the date of 
publication, was placed upon the etchings or 
proofs of the plate in progress. 

The statutes to which reference was made are 
8 Geo. 2, ch. 13; 7 Geo. 3, ch. 38; and 17 Geo. 3, 
ch. 57. 

The Act 8 Geo. 2, ch. 13, called Hogarth’s Act, 
recites that: 


Whereas divers persons have by their own genius, in- 
dustry, pains, and expense, invented and engraved or 
worked in mezzotinto or chiaro oscuro, sets of historical 
and other prints, in hopes to have reaped the sole bene- 
fit of their labors; and whereas print-sellers and other 
persons have of late, without the consent of the invent- 
ors, designers and proprietors of such prints, frequent- 
ly taken the liberty of copying, engraving, and publish- 
ing, or causing to be copied, engraved and published, 
base copies of such works, designs and prints, to the 
very great prejudice and detriment of the inventors, 
designers, and proprietors thereof for remedy thereof, 
etc, 


The first section then gives the inventor of a 
print protection for fourteen years, with the con- 
dition that the proprietor’s name should be aflixed 
to every print, and provides that in case of in- 
fringement,, the base plate and copies shall be 
forfeited to the real proprietor, who shall destroy 
them, and a penalty of 5s. for each copy, one 
moiety to be for the King, the other for whoever 
sued for it. The next act, 7 Geo. 3, ch. 38, ex- 
tended the protection to engravings where the 
engraver was not the or‘ginal designer, and the 
period of protection to twenty-eight years; and 
17 Geo. 3, ch. 37, made the infringer liableeto 
damages and double costs of suit. 

Bacon, V. C.. having decided against the 
plaintiffs, both on the claim and eounterclaim, 
they appealed. 

Davey, Q. C., Whitehorne, and Oswald, for the 
appellants. We are not charged with infringing 





the photograph, but only the engraving; and 
there is no evidence that we have taken anything 
from the engraving at all. The woolwork pattern 
is not copied from the engraving. The general 
design, which is, of course, common to the pict- 
ure and the engraving, appears in the woolwork 
pattern; but that design in the pattern may have 
been taken from the original picture or from the 
woodcut in the Jilustrated News. [BRAMWELL, 
L. J. Would a version of this engraving made 
in oil or water-color be an infringement—a **copy”’ 
within the Act?] No; it would only copy the 
design, not the engraving. Possibly a copy from 
a photograph of the engraving would be within 
the Act, and the question therefore is whether 
this pattern is mediately or immediately a copy 
of the engraving. The defendants’ copyright is 
not in the design, but only in a particular repre- 
sentation of it. The object of the Acts is to pro- 
tecta man’s art. Also we say the counterclaim 
is wrong. A qui tam claim can not be made by 
counterclaim. The counterclaim is demurrable, 
and though we might have applied to have it 
struck out, it is not too late to use this objection 
asa defense. [BRAMWELL, L. J.—Suppose the 
result was 1007. for the plaintiff and 150/. for the 
defendant on the counterclaim, what would be 
the Queen’s share?] That shows the difficulty. 
A counterclaim must be something in the nature 
of a defense or set-off against the plaintiff's claim, 
and it certainly is not in this case. Judicature 
Act 1873, s. 24 (3); Order XIX., r. 3; Order 
XXII, rr. 9,10. Again, it was a rule that a man 
could not come to a court of equity for relief 
without waiving penalties. Here the counter- 
claim is for penalties and an injunction, and is 
therefore demurrable. The vice-chancellor de- 
cided on looking at the engraving and pattern 
without evidence. There are other objections to 
Brooks’ claim: the engraving is not properly 
dated, because the etching ahd the engraving 
have different dates of publication. Brooks v. 
Cock, 3 A. & E. 138. If they are not from the 
same plate, that shows another source from which 
the pattern may have been taken. Again, Zoe- 
bel’s print, said to have been taken from the 
original engraving, has no date. Then the name 
of the proprietor is not on the engraving as re- 
quired by the Act. It is **E. Gambart and Co.” 
The name, it is true, is enough without the word 
‘“‘proprietor.”” Newton vy. Cowie, 4 Bing. 234. 
But White was, it seems, the proprietor. [BRAM- 
WELL, L. J.—There seems to be this dilemma, if 
White and Gambart and Co. were the proprietors, 
the proprietor’s name is wrongly put; if not, it is 
not put at all.] Yes. There are early eases on 
the Acts. In Thompson yv. Symonds, 5 T. R. 41, 
it was held that the assignee of a print might 
maintain an action on 17 Geo. 3, ch. 57, against 
any person who pirated it; that it was not neces- 
sary to produce in evidence the plate, but only a 
print; and that the date of publication must ap- 
pear on the print. From Bonner vy. Field, quoted 
in the report of Thompson vy. Symonds, 5'T. R. 
44, it appears that a mistake of one day is fatal. 
Harrison v. Hogg, 2 Ves. jun. 322, is another case 
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on the subject. 
claim as plaintiffs is the same as that asserted 
successfully in Western Counties Manure Com- 


The legal right which we 


pany v. Lawes Chemical Manure Company, 
L. R. 9 Ex. 218, where it was held that a 
disparaging publication as to the plaintiffs’ goods 
causing special damage was actionable. It is not 
necessary to show that the disparagement was 
malicious, only that it was without lawful occa- 
sion. With regard to the counter-ciaim for pen- 
alties the defendants are limited to damages 
claimable at the date of the writ. Original Hart- 
lepoole Colliery Company v. Gibb, 36 L. T. R. N. 
8. 433; L. R. 5 Ch. Div. 713. Until judgment en 
the qui tam claim there is no debt, nothing to set- 
off. Nor can the defendants withdraw their qui 
tam claim. An informer can not compound with- 
out the consent of the court, (18 Eliz. ch. 5, sec. 
3), and not ‘‘unless notice shall have been given 
to the proper officer.”” Reg. Gen. H. T. 1853, r. 
118. But the plaintiffs could stop the counter- 
claim by discontinuing. Vavasseur v. Krupp, 28 
W. R. 366. <A counterclaim must claim some- 
thing due from the plaintiff—quod debet aut detinet. 
Money can not be paid into court in a qui tam 
action. The defendants have not and can not 
waive the penalties, because they sue for the 
Crown as well as for themselves. As to the pen- 
alties, the Act must be meant to apply to copies 
in the infringer’s custody, not to all the copies he 
had-already sold. That would be a matter for 
damages under the latter Act. Lastly, if this pat- 
tern were sold by millions, it would not cause one 
less copy of the engraving to be sold. They also 
cited DeBerenger v. Wheble, 2 Stark. N. P. 548; 
Lueas v. Cooke, 42 L. T. R. N. 8. 180; Martin v. 
Wright, 6 Sim. 297; Graves v. Ashford, 16 L. T. 
R. N.S. 98; Frederick v. Lookup, 4 Burr. 2018; 
Coming v. Sibly, 4 Burr. 2489; Pellas v. Neptune 
Marine Insurance Company, 42 L. T. R. N. S. 
35; L. R.5C. P. Div. 34; Mitford on Pleadings 
in Chancery, p. 231. 

The court called upon the respondent’s coun- 
sel to argue the question whether the woolwork 
pattern wasacopy of the engraving within the 
Act. 

Hemming, Q. C. and Dauney for the respondents : 
We say tbat whether mediate or immediate, it is 
acopy. Amancan not copy a photograph of a 
picture and then say itis nothing but a copy of 
the picture itself. (JAMES, L. J.—Would a por- 
trait in oils, done by means of a photograph, be a 
copy of the photograph?) Yes. The vendor of a 
print being a copy in part of another, by varying 
in some trifling respects from the main design, is 
liable to an action by the proprietor of the orig- 
inal, and that although the vendor did not know 
it to be acopy. West v. Francis, 5 B. & Ald. 737. 
The question is whether the pattern is substan- 
tially a copy of the engraving. Moore v. Clarke, 
9M. & W. 692. They also cited Prince Albert v. 
Strange, 1M. & G. 28; 1H. & T.1; Copinger on 
Copyright, pp. 10, 11. 

JAMES, L. J. 

A great number of points have been raised in 
this case by way of objection to Mr. Brooks’s right 





to the copyright of this engraving, but it is un- | 
necessary, I think, to go into any of those points 
in the view we take, and I hope there is nothing 
in them. But the question really in our view re- 
solves itself into whether this pattern for working 
in Berlin wool is a piratical copy of the print 
of which Mr. Brooks is the proprietor. Now it 
appears to me that the Vice-Chancellor fell into 
an error, if I may venture to say so, in supposing 
the case was within the Act of Geo. 2, which gave 
protection not to an engraver, but really and in 
truth to the man of genius who by his industry, 
pains and expense, invented a design, ‘‘or en- 
graved, etched, or worked, or from his own work 
and invention caused to be designed and en- 
graved, etched or worked,”’ and so on, ‘‘any his- 
torical print.’’? Now those words were intended to 
give protection, and the protection in that Act ap- 
parently was for the genius exhibited in the in- 
vention of the design, and the protection was 
commensurate with the invention and design. 
That Act was afterwards extended to embrace the 
case of persons engraving from another person’s 
picture, from an old picture or other work of art, 
something not the design of the engraver. Now 
it appears to me that the protection given by the 
Acts, subsequent to Hogarth’s Act, to the mere en- 
graver, was of course intended to be and was 
commensurate with that which the engraver did; 
that the engraver did not acquire against anybody 
in the world any right to that which was the work 
of the original painter; did not acquire any right 
to the design; did not acquire any right to the 
grouping or composition in any way, because 
that was the work of the genius of the original 
painter. What it did give to him, as it seems to 
me, and intended to give him, was protection for 
that which was his own meritorious work. No 
doubt the art of the engraver is often of the very 
highest character of art, as in the print before me. 
It is difficult to conceive anything of much high- 
er skill or art than that which has, by a wonderful 
combination of lines and touches, reproduced the 
very texture and softness of the hair, the very 
texture and softness of the dress, and the wonder- 
ful look of love and admiration in the eyes of the 
young lady looking up at her lover—it is difficult 
to conceive, as I say, any art or skill greater than 
that. That art or skill was the thing I believe, 
and am satisfied, which was intended to be pro- 
tected by the Acts of Parliament; and what we 
have to consider is whether the other thing which 
is before us, is a copy of the engraver’s work. 
Now as to this woolwork pattern, I am satisfied, 
upon the evidence, that its production must have 
been aided by the man who produced it having 
before him a copy or a photograph of Mr. Brooks’s 
print in some shape or other, because the design 
is reproduced, the attitude is the same, and in 
some things in which the print differs from the 
picfure, there appears to be a resemblance be- 
tween this thing and the print before me. But 
then. is that a copy of the engraver’s work? It ap- 
pears to me, without going into any etymological 
definition of the word ‘‘copy,”’ but using the word 
copy in the ordinary sense of mankind as applied 
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to the subject-matter before us, and as used in 
the Act of Parliament, the question is: Is it a pi- 
ratical imitation of the engraver’s meritorious 
work in the print? Now I am of opinion, as a 
matter ot fact, that the thing is not a copy, nora 
piratical imitation, nor a colorable imitation, nor 
a piratical reproduction of Brooks’s engraving. 
The work itself was intended to be and appears 
at sight to be something intended for a totally 
different purpose, and not to be intended as a 
print in the ordinary sense of the word. It was 
intended to be printed, and was, printed as a pat- 
tern for Berlin woolwork, not put forward in any 
way fraudulently, or as a sham, but really in truth 
intended to be, and it looks upon the face of it to 
be that, which it is said to be, a pattern for work- 
ing in Berlin wool. Now I am of opinion that 
whatever may be the similarities between the one 
and the other, the attempt to produce not the 
print, but something which has some distant re- 
semblance to the print, not by anything in the 
nature of engraving work, or the introduction of 
the engraving lines, but by what I may eall a mo- 
saic of colored parallelograms, is not in any sense 
of the word a piratical imitation of the print. 
Nobody would ever take it te be the print, no- 
body would ever buy it instead of the print, no- 
body would ever suppose that it was, to use the 
language of the first Act, a base copy of the print 
in any sense of the word. It isa work of a differ- 
ent class of art intended for a different purpose. 
and, in my opinion, no more calculated to injure, 
in the sense in which protection is given by these 
Acts of Parliament, the print qua print, or the 
reputation of the engraver, or the commercial 
value of the property in the hands of the propri- 
etor, than if the same group exactly were repro- 
duced from the same engraving by waxwork at 
Madame Tussaud’s, or in a plaster of Paris cast, or 
if taking or using this print as the design or model, 
something were devised from it, as like it as could 
be, for the purpose of being printed upon a sur- 
face of porcelain or upon any other material of 
that kind. I can not conceive myself that such a 
reproduction of the subject as that, whether it is 
worked in tapestry or Berlin wool, printed upon 
china, or reproduced in earthenware, or any oth- 
er material of that kind, is within the meaning of 
the Act of Parliament. What the Act of Parlia- 
ment intended to prevent was the piratical appro- 
priation of the work of the engraver for the profit 
of some person minded to steal that work. It ap- 
pears to me that this case does not come within 
the plain meaning of the words of the Act of Par- 
liament, whether dealing with it as a matter of 
law or dealing with it as we must do as a matter 
of fact, I say rather dealing with it as a matter of 
fact as a juryman, applying my mind to this I am 
satisfied that the one is not in any substantial de- 
gree for any purpose whatever a copy or piracy 
of any part of that which constituted the real 
merit and labor of the original engraver. 

BAGGALLAY, L. J. 

Iam also of opinion that this Berlin wool pat- 
tern is not a copy of a print protected by the stat- 
utes 8 Geo. 2, and the 7th and 17th Geo. 3. 





Reliance has been placed upon the very general 
words of 17 Geo. 3, where it refers to a copy en- 
graved, or caused or procured to be engraved, 
etched or worked in mezzotinto or otherwise, or in 
any other manner copied. Now it is perfectly clear 
that those words must receive some limitation, 
because if a lady was to paint upon a china plate 
and procure it to be baked, a copy of that print, 
or a copy reduced in size. or even of a portion of 
that or any other print, the Acts could not be said 
to extend to such a case as that. So, in like man- 
ner, if a person were simply for his own amuse- 
ment to etch, draw or make a water-color, he 
would still be within the very strict meaning of 
the language, because he would have made a copy 
or copies of the print which is protected. But, 
then, if we are to limit the meaning of the word 
copy, how are we to judge of the extent to which 
the meaning of the words is to be limited? I 
think we can only do that by having regard to the 
preambles to the statutes. I need not refer to 
them again. You find an important preamble in 


| the first Act, and then you are told in the second 


and the third of those Acts that the former Act 
has not been sufficient for effectuating the desired 
purpose. Now I think in the case of Gambart v. 
Bail, 8 L. T. Rep. N.S. 436, the object of those 
Acts was very well pointed out as being of a two- 
fold character,—first, the protection of the reputa- 
tion of the engraver, and, secondly, his protection 
against any invasion of his commercial property 
in the print. It seems to me idle to suggest that 
in this case the reputation of the engraver from 
whose hands that beautiful engraving proceeded, 
will suffer from the publication of a print intended 
for the purpose of ladies or others working in 
Berlin wool from it. It would be idle to suggest 
that his reputation could suffer, and as far as re- 
gards his commercial property, it appears to me 
almost as absurd to imagine that the commercial 
position of the owner of a print should suffer by 
the sale or the publication of this article. NowI 
would not desire to say that a representation of 
this print in chrome-lithography, executed with 
that high skill and art with which works of art are 
now executed in chromo-lithography of a charac- 
ter fitted to be framed and hung up in a person’s 
room er used as an ornamentin that way, it could 
not be treated as a copy of the print prohibited 
by the statute. , I do not say that it would be so, 
but that it might be a matter of contest. Looking 
at the deviations even in the subject-matter, here 
you have no doubt a young man and a young 
woman standing up in the center of the picture, 
but beyond that almost every detail is altered 
from beginning to end. Again, you have no work 
of artin this wool-work pattern. The wool-work 
eventually to be made might probably be a work 
of art, but you can not call this a work of art. 
You might almost as well call a representation of 
the king and queen on a gingerbread stall at a fair 
a work of art. I can not therefore at all under- 
stand in what way this thing can be looked upon 
as a copy within the intent and meaning of these 
Acts of Parliament, and at present it is not nec- 
essary to go into any other part of the case. 
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BRAMWELL, L. J. 

I am of the same opinion, and I really have no- 
thing to add; but I do not like, in differing from 
the learned judge in the court below, to do so 
without showing that I have done my best to form 
an opinion upon the matter, therefore I will give 
expression to it. I should have thought it was 
tolerably plain, as has been put by James, L. J., 
that what these statutes intended was to protect 
the artist in engraving, and that what the Legis- 
lature contemplated was that his work, as an en- 
graver, should not be pirated by anything which 
copied what he had done, and the author of which 
availed himself of what the engraver had done for 
the purpose of making a copy which would be a 
substitute for what he had done. What really 
was in the contemplation of the Legislature at 
that time was, that there should not be another 
plate made—another engraving—the engraver of 
which would have the benefit of what had been 
done by his predecessor. I think that is the true 
constructien of the Act of Parliament, which is 
really shown by the expressions that are used, for 
instance, that the plate is to be destroyed. I am 
very much inclined to think that that Act of the 
7 Geo. 3, which speaks of engraving and printing 
and publishing without saying ‘otherwise copy,” 
was the result of the opinion on the part of the 
person who drew it, that that was the meaning of 
the first Act; and though the words ‘‘or otherwise 
copy” are put in in the first Act. and in the third, I 
think the general intention, the thing contem- 
plated, was that there should not be a fresh en- 
graving or piratical equivalent of it. Ido not at 
all mean by that, that those words ‘otherwise 
copy,”’ are to have no meaning, because I think it 
very likely they were prudentially put in with a 
view to the possibility that by some means other 
than a new engraving, there could bea copy of | 
the engraving; that by some means there could be 
something done, the doer of which should have 
taken the benefit of the artist’s invention. I think 
it is very likely the draftsman did put those words 
in with a contemplation that possibly somehow 
or other men might be able to pirate the engraving 
and produce a sort of equivalent or substitute for 
it of an engraving character, if I may use the ex- 
pression, by other means than by a fresh¥plate. 
And I think there is one thing which furnishes an 
argument in support of that, and to my mind a 
very strong one. It is said that these statutes 
were partly for the protection of the fame of the 
artist. Well, now, how would his fame be in- 
jured except by the circulation of something 
which might be taken to be his work? Then is it 
conceivable that anybody could confound an art 
engraving with this thing, and say that must be 
the engraver’s production? To my mind, there- 
fore, that consideration furnishes a strong argu- 
ment for the purpose of showing that what the 
legislature had in view was a new engraving or 
something which could be taken as an engraving 
or an equivalent to it. So muchas to the general 
meaning of the Acts of Parliament. Now what 
are the facts of this particular case? There isa 
picture of which Mr. Brooks is net the owner; I : 








mean the picture by Mr. Millais. It is conceded, 
as 1 understand, that anybody might have gone 
to that picture and made a fresh engraving of it 
upon a fresh plate, unless there had been some 
bargain which possibly might have precluded his 
having a right to do it if it was known to him, 
as to which I say nothing because I know nothing. 
It is conceded a multo fortiori that the person who 
prepared this might have gone to the picture and 
taken from it the materials for producing that 
which is produced here before us. A further fact 
that I may mention is this. I have very little 
doubt, as James, L. J., said (and I think the evi- 
dence goes to show it, and I should find it as a 
fact if necessary), that this was either mediately 
or immediately got from the engraving in the 
sense that the varieties, the differences which 
appear in this from the original picture, were got 
by the original preparer of this print, looking at 
the engraving or some copy or imitation of it. But 
if that is so, if this Berlin wool pattern might, 
with these trifling variations, have been taken 
from the original picture without infringing the 
engraving, how can it be possible to say that 
the case is within the Acts, because the man who 
did it instead of going to the picture (if he could 
have got access to it) thought it more convenient 
to take this engraving, or possibly a smaller one, 
or possibly the etching—for any one of them would 
have served his purpose, because all he wanted 
was the outline and the scale in order to produce 
it with trifling variations, which do not identify 
it with this engraving and are no piracy of the en- 
graver’s skill or art? How can it possibly be said 
that that is withinthe Act! I really can not think 
itis. Ido not say if this were an ordinary en- 
graving with no picture, and a lithograph were 
taken of it, it would not be acopy. If a photo- 
graph were taken of it it would be acopy. Iam 
almost afraid to use the words “I do not say,” but 
still I must use them. I do not say, then, that if 
this were an original engraving with no picture, 
and a copy were made of it, and afterwards col- 
ored, there might not be possibly some ground for 
saying that that was a piracy of the art and skill 
of the engraver. I donot say thatis notso. I 
should have very great misgivings as to whether 
it was not the artist’s skill as an engraver and not 
as a drawer (if that is the correct expression) 
that the statute meant to be protected. I only 
mention that not for the purpose of indicating 
any opinion (and I protest thatI hope that it 
will never be quoted), but for the purpose of 
showing that this particular case is not that 
which I have supposed, but is a case in which the 
man might have done everything that he has 
done by going to the picture and not taking the 
more convenient, more accessible, and more man- 
ageable thing, the engraving, for his design. I 
can not but think, therefore, with great submis- 
sion to the learned judge in the court below, that 
this is not a copy within the statutes that have 
been referred to of Mr. Barlow’s engraving. 

The Court then called upon appellants’ counsel 
to deal with the question of the slander of title. 
Davey, Q. C., Whitehorne and Oswald for the ap- 


















THE CENTRAL LAW JOURNAL. _ 373 





pellants. Though the warning was not a libel, 
yet it, together with the notice to news-agents, 
was an interference with a man’s trade, without 
lawful occasion. It was disparaging Dicks’ wares 
so as to render them unsalable, and for that an 
action will lie. [BRAMWELL, L. J.—The letter 
of warning alone would not be actionable. You 
may abuse a man to his face if there is no witness 
present, charging him with all the offenses in the 
criminal code, and no action will lie. There is 
another thing: If A. writes to B. libeling C., and 
C. communicates the letter to D., and in conse- 
quence of D.’s knowledge of it, C. sustains dam- 
age, A is not liable because it is not his 
publication to D. That has been held over and 
over again, and occasionally with very hard re- 
sults.] Butif the letter was of sucha character 
that it was obviously intended for publication, it 
would be otherwise. We submit that we have ev- 
idence enough to support our pleadings, and to 
entitle us to an inquiry as to damages. 

Hemming, Q. C., and Dauney, for the respond- 
ents, were not called upon. 

BRAMWELL, L. J. 

We shall not trouble you, Mr. Hemming. I 
had considerable doubt whether, if the damage 
had been traced to the publication of this circular, 
it was actionable; because, undoubtedly, every 
man has a right to say, “I am the proprietor of 
such and such a print, and I warn all the world 
and you in particular not to pirate it; and I 
should think, if all Mr. Brooks had done here had 
been to do something of that sort, and he had 
gone on to say, **I warn you that a chromo-litho- 
graphic copy or reproduction of it, although de- 
signed for Berlin wool purposes, is a piracy,”’ al- 
though according to our opinion he would have 
been wrong in his law with respect to its being a 
piracy, I think still he would have had a right to 
say it, because a man is not bound to be correct 
in his statement of the law, but he is bound to be 
correct in his statement of facts; and I have had 
some doubt on that ground whether this would 
have been defamatory so as to give rise to a cause 
of action, even if damage had beentraeced to it. 
But there is an expression in it which makes me 
think it would have been; and if Mr. Brooks will 
allow me I should rather advise him to drop it. 
He says, ‘*We give you notice that if you sell or 
offer for sale, exhibit or distribute any copy of the 
subject “Che Huguenot,’ without the stamp or im- 
print of our firm, in whom the sole subsisting 
copyright exists, all such unstamped copies are 
imitations and unlawfully made.*’ Now I think 
that was a statement which may have been a 
statement of Mr. Brooks’s view of the law, but 
which anybody might not unreasonably have 
misunderstood for a statement of the fact that 
somehow or other he had got such a right to 
that subject that, let it be produced in whatever 
form, it might be an _ infringement of his 
rights, and that persons reproducing it or 
selling would subject themselves to a pen- 
alty. I think that is an interpretation which 
might have been put npon this circular, 
and, consequently, if damage had been traced to 





it, an action might have been maintainable upon 
the principle of the case we decided the other dey, 
Thorley’s Cattle Food Co. v. Massam, 42 L. T.N. 
8. 851,11 Cent. L. J. 245, and the other case which 
was quoted there from the Court of Exchequer, 
Western Counties Manure Company v. Lawes 
Chemical Manure Company, L. R. 9 Ex. 218. 
But to my mind, no damage is traced to this cir- 
cular; that is to say, no sensible damage, no dam- 
age whatever worth an inquiry on, or which we 
ought to permit to go to an inquiry. I say this 
speaking under correction of the Lords Justices 
who know the practice of the Chancery Division 
in a way I can not pretend to know it. We must 
take it now that the only circular issued which 
had any effect upon any person, is the one 
that went to the witness, who returned certain 
of the copies of the Christmas number of Bow 
Bells, with the colored print; but he had no right 
to do that in point of law, because he had bought 
them, and if he had said: *:Well, but I have been 
frightened by an idle threat,’’ the answer would 
have been: **You must take the consequences and 
keep the copies, and pay for them.’ There is 
really a sort of scintilla of a case beyond that, be- 
cause he said he might have bought more; but 
that is not evidence to my mind of any sensible 
applicable damage which ought te enable the 
plaintiff to maintain an action against Brooks. I 
speak under correction, but I am sure I do not 
know if it was thought advisable or desirable that 
Messrs. Dicks should have (I do not wish to say 
this in an uncomplimentary way) the offer of a 
groat—I will not say the contumelious farthing— 
but possibly a shilling. Ido not suppose anybody 
would particularly object to it, but it does seem to 
me that this is an action which they ought not to 
have brought. I think if they had been a little 
more temperate in their consideration of their 
own rights, and of the rights of Mr. Brooks, they 
would not have brought this action. It is an ac- 
tion which they have brought really without hav- 
ing sustained any substantial damage: and there- 
fore it seems to me that whether they get their 
shilling or do not get it, at all events they ought 
to pay the costs of this action; and it is immate- 
rial for that purpose whether they get that shil- 
ling or not. Imay cite in support of that view 
a case decided in one of the common-law divis- 
ions the other day, which the Lords Justices may 
remember, in which an action was tried before 
Manisty, J., for slander or libel, and a verdict was 
obtained for nominal damages—I rather think it 
was a farthing—which, to repeat my own expres- 
sion, was a contumelious sum that one does not 
wish to award in this case. There Manisty, J. 
said he thought it was an action which ought not 
to have been brought; and, although in point of 
law an award of one ferthing followed the verdict 
of the jury, he was of opinion that at any rate the 
defendants ought to have the costs of the cause. 
That was brought before the other branch of this 
court at Westminster by appeal, and we held that 
the learned judge was right in saying that it was 
a needless action, and he having discretion over 
the costs, we confirmed the opinion that he had 
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formed.. Acting upon that, it seems to me very 
reagonable and right in this case to say that 
Messrs. Dicks should pay the costs occasioned by 
their claim. I do not know in what way it would 
be phrased here, but the effect would be that they 
would get the cests of the counterclaim, which I 
suppose are far and away more important, but 
that such costs as are occasioned by their claim 
they should pay. 

JAMES, L. J.—The plaintiffs should have the 
costs of the defendants’ counterclaim, and the 
defendants the costs of the plaintiffs’ claim; and 
probably the best thing would be to agree that 
there should be no cests on either side. so as to 
avoid the taxation, for it would be very difficult 
to apportion the costs. 

BAGGALLAY, L. J., concurred. 

Ultimately it was agreed between the parties, 
with the sanction of the court, that both claim 
and counterclaim should be dismissed without 
costs either below or on appeal, any costs already 
paid on either side to be repaid. 

JAMES, L. J.—The vice-chancellor seems to 
have thought that Mr. Dicks was guilty of some 
very improper conduct in what he had done; but 
I desire to say, andI have the authority of the 
lords justices for saying it, that they agree with 
me in acquitting Mr. Dicks of any wrong doing 
either legally or morally. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


HUSBAND AND WIFE—STATUTES—EXTRA-TERRI- 
TORIAL VALIDITY.—1. Statutes concerning the rela- 
tions of husband and wife, or their respective rights, 
duties and obligations, will not be construed as ex- 
tending to husbands in good faith domiciled without 
tue State, though their wives may come into the State 
and subject themselves to the duties and liabilities 
imposed by law, unless it shall be clearly apparent by 
the words of the statute that it was intended to apply 
to such husband; and if such intention is clearly 
manifested by the statute, it must be determined by 
the particular circumstances of each case as it arises, 
whether the statute can operate so far extra-ter- 
ritorially as to bind one not residing within the limits 
of this State, and who has never authorized or rat- 
ified the dealings in relation to which he is sought to 
be charged. 2. Therefore, the stat. of 1862, c. 198, 
providing that a married woman proposing to do 
business on her separate account, shall file a certifi- 
cate in the clerk’s office of the city or town, setting 
forth the name of the husband, the nature and place 
of the business, etc.; and that unless such certificate 
be filed, any property employed in such business may 
be attached on mesne process or taken on execution 
by any creditor of the husband, and the husband 
shall be liable upon all contracts lawfully made in the 
prosecution of such business in the same manner as if 
made by himself, does not apply where a husband is 
lawfully domiciled in another State, and his wife car- 





ries on business here on her own account. 
by Lorp, J.—Hill v. Wright. 


SALE—STATUTE OF FRAUDS— ACCEPTANCE AND 
RECEIPT. —In an actien to recover the price of 
a lot of calf-skins, it appeared that on Wed- 
nesday, November 6, 1872, said lot was piled, apart 
from other goods, in the plaintiffs’ warehouse, when 
one of the defendants came in with one K (a currier 
who was to curry the skins when the defendant 
bought them), and made an oral agreement with one 
of the plaintiffs to purchase the entire lot, at a cer- 
tain price per pound for the merchantable skins, and 
two-thirds that price for the ‘‘culls,’’ or damaged 
skins, and then told K, ‘‘I have bought this lot of 
skins, andI want you to stay and see them put up, 
but I don’t wish you to take them away before Friday 
or Saturday, because inthe meantime I want to as- 
certain in regard to my insurance.’’ K said he would 
send his team and take the skins on Saturday. K re- 
mained and assorted about half the skins, throwing 
them over and separating the merchantable from the 
damaged skins, and then went away, and the plaint- 
iffs assorted the rest of the lot. The expression 
‘‘putting up’? means assorting, bundling and weigh- 
ing, and the plaintiffs put up this lot of skins in the 
usual way, the weights then being entered on their 
books, and the whole lot of skins set apart by itself 
in bundles, and marked with the defendants’ initials. 
On the following Saturday K came to said warehouse, 
and was told the skins were ready for him to take, 
and was asked if his team would be there soon, and 
answered that it would not. Nothing further took 
place, and during the following night the skins were 
destroyed by fire. Held, that there had been no such 
acceptance and receipt as to satisfy the statute of 
frauds. Safford v. McDonough, 120 Mass. 290; Ath- 
erton v. Newhall, 123 Mass. 141. Opinion by GRay, 
C. J.—Rodgers v. Jones. 


DONATIO CAUSA MORTIS—SAVINGS-BANK BOOK— 
ACTION—INTEREST—TRUST.*-1. The delivery of a 
savings-bank book without a written assignment or 
order, is sufficient to constitute a valid gift causa mor- 
tis, and the donee may maintain an action against 
the bank for the amount of the deposit, in the name 
of the administrator, without hisconsent. 2. In such 
an action, if the bank has agreed to pay a lower rate 
of interest than the legal rate, it is error for the 
court to include in its judgment interest at the legal 
rate from the time of the verdict. 3. A donee causa 
mortis takes his title tothe property subject to the 
right of the administrator to reclaim it, if required 
for the payment of debts. Mitchell v. Pease, 7 Cush. 
350; Chase v. Redding, 18 Gray, 418. 4. But where 
such donee is the only creditor, the bank can not re- 
sist payment on the ground that the estate has been 
represented insolvent by the administrator. It would 
be an idle ceremony to have the bank deposit paid 
over to the administrator, in order that he should de- 
duct from it the claim of the donee, pay him, and 
also return to him the balance. 5. Where the gift 
consisted of a sealed package containing money and 
bank books, accompanied by directions of the donor 
as to the disposition of the same, it was held, that the 
donee held the same in trust, upon the terms and 
limitations prescribed by the donor, Clough vy. 
Clough. 117 Mass. 83; Sheedy v. Roach, 124 Mass. 
472; and that it was immaterial that the donee did not 
know the amounts due upon the books, or the names 
of the banks which held the several deposits. Davis 
y. Ney, 125 Mass. 590. One opisionin both cases, by 
ENpiIcoTT, J.—Pierce v. Boston Five Cents Savings 
Bank and Turner v. Estabrook. 
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SUPREME COURT OF IOWA. 
October, 1880. 


OFFICIAL BONDS —SURETIES — RE-ELECTION OF 
OFFICER.—W here an officer charged with the custody 
of public funds is re-elected one or more times, and 
serves two or more terms, the sureties upon a subse- 
quent bond become prima facie responsible for any 
balance on account of the previous term charged to 
the principal, as such principal is, in the absence of 
anything to the contrary, presumed to have such bal- 
ance on hand; and in an action upon such bond, all 
that is necessary to show, prima facie, is what amount 
ought to have been on hand at a particular time, and 
it will be presumed that it was on hand. This rule is 
not affected by sec. 690, Code, providing that a settle- 
ment shall be had with a re-elected officer for the 
matters of his old term before approval of his bond 
for the new, nor by any failure to have such settle- 
ment. Reversed. Opinion by ADAMs, C. J.—District 
Tp. v. McCord. 6N. W. Rep. 224. 

MECHANIC’sS LIEN—INCHOATE RIGHT TO, NOT As- 
SIGNABLE.—An inchoate right toa mechanic’s lien be- 
fore completion of the work or filing the claim, is not 
assignable. As to the assignability of a mechanie’s 
lien, independently of a statute specially authorizing 
it, there is a conflict of authority. The following 
authorities hold that the lien of a mechanic or mate- 
rial-man is a personal right and can not be assigned: 
Caldwell v. Lawrence, 10 Wis. 33; Pearson vy. Tinck- 
er, 36 Me. 384; Rollin v. Cross, 45 N. Y. 766. The 
following authorities hold that where the contractor 
has completed his contract and filed his claim fora 
lien, he. may assign both the debt and the lien: Tuttle 
vy. Howe, 14 Minn. 145; Skyrme v. Occidental Mill 
ete. Co., 8 Ney. 219; Davis v. Bilsland, 18 Wall. 659; 
Young Stone Dressing Co. v. Wardens’ St. JamesjPar- 
ish, 61 Barb. 489. In Iege v. Bossieux, 15 Gratt. 83, 
the contractor assigned his contract before the com- 
pletion of the work, and it was held this assignment 
entitled the assignee to the contractor’s lien. We 
have been cited to no case, nor bave we found any, 
where it has been held that the assignment of an in- 
stalment due before the completion of the work ear- 
ried with it to the assignee the right to file a claim for 
and to enforce a lien. The law in force at the time 
this assignment was made was ch, 8 of tit. 14 of the 
Code, as amended by ch. 44, Laws Fifteenth General 
Assembly. The amendment is to sec, 2142, and pro- 
vides that ‘‘the lien herein given shall be transfera- 
ble and assignable.’’ The right to a lien arises when 
the labor is done or the material is furnished. But 
this right the laborer or material-man may waive; he 
may not desire to insist upon it and enforce it. See. 
2133 provides what a sub-contractor must do, and 
sec. 2137 provides what every other person must do, 
who wishes to avail himself of the provisions of the 
chapter conferring the lien. If this is not done, the 
lien continues to be of an inchoate and contingent 
character. Now the provision above cited from the 
amendment of the statute, that ‘*the lien herein given 
shall be transferable and assignable,’’ refers, we 
think, to the lien perfected by the filing of a claim 
therefor, and not to the mere inchoate right to a lien. 
But, however this may be, we feel clear that the mere 
assignment of an instalment before the contract is 
completed does not carry with it, under this statute, 
the right to fileaclaim fora lien. Affirmed. Opin- 
ion by Day, J.—Merchant v. Ottumwa Water Power 
Co. 

ARBITRATION — ORDER RECOMMITTING APPEAL- 
ABLE —ERROR TO RECOMMIT TO PREJUDICED AR- 
BITRATORS.—1l. A ruling of a court recommitting 





matters to arbitrators is a decision from whieh an ap- 
peal will lie. The case of Bryan v, Brannon,7 How. 
Pr. 359, contra, was given but little consideration and 
can not be regarded as authority. Smith v. Dodd, 3 
E. D. Smith, 348, also contra, was put upon the 
ground that when the action is referable in its nature, 
an order or reference is a matter in the discretion of 
the judge, and not appealable. But suppose the 
question to be whether the actionis referable in its 
nature, in what manner can that question be de- 
termined unless an appeal is allowable? Suppose a 
court should, in an ordinary action at law, upon mo- 
tion of one of the parties, order a reference, must the 
other party submit to the unlawful mode of trial and 
wait until a final judgment is rendered agaiust him 
before he can prosecute an appeal? In MeMartin v. 
Bingham, 27 lowa, 234, an appeal was taken from an 
order referring an action by ordinary proceedings 
without the consent of the parties. No question was 
made as to the right to entertain the appeal, and the 
order was reversed. In Callanan y. Shaw, 19 lowa, 
183, it was directly held that an appeal lies from 
an order appointing and refusing to appoint a re- 
ceiver. In Kain vy. Delano, 11 Abb. Pr. (N. 8.) 
29, it was held thata right of trial by jury is a sub- 
stantial right, and that where an order of reference is 
made, inacase not properly referable, the order is 
appealable. The same doctrine is recognized in 
Welsh v. Darragh, 52 N. Y. 590. 2. It is error to re- 
commit a case to arbitrators, one of whom has been 
guilty of acts indicative of partiality. The court should 
simply have rejected the award, and left the parties to 
resort tothe ordinary tribunals for the settlement of 
their difference. In re-submitting the matter to the 
same arbitrators the court erred. Reversed. Opin- 
ion by Day, J.—Brown v. Harper. 





SUPREME COURT OF ILLINOIS. 
September, 1880. 


DEDICATION—CON VEYANCE—COVENANTS — CON- 
STRUCTION. — 1. The purchaser of land subject 
to a deed of trust has no power to lay out the 
land into town lots, and thereby dedicate the 
streets and alleys to the public, so as to affect a pur- 
chaser at a sale under the trust deed. A sale under 
the trust deed will avoid and vacate such a plat. 2. 
Where adeed remising and releasing premises contains 
a covenant that the grantor and his heirs shall war- 
rant and defend the title to the premises to the 
grantee, his heirs and assigns forever, against all 
lawful claims of all persons claiming under the grant- 
or, and the havendum clause provides that the grantee, 
his heirs and assigns, shall have and hold the prem- 
ises, ete., forever, it will be a conveyance of the fee, 
and not a simple release, so that a title subsequently 
acquired by the grantor will inure to the grantee, un- 
less it is derived from sale under an incumbrance as- 
sumed by the grantee. 3. Where a conveyance of 
land recited that the grantor and wife,in consideration 
of $4,000, with incumbrance thereon to him paid by 
the grantee, the receipt whereof was acknowledged, 
did remise, quit-claim, etc., it was held that the evi- 
dent intention was that the consideration of the deed 
was the payment of $4,000, and the grantee’s under- 
taking to pay the incumbrances on the land to the 
holders thereof, and that the grantee took the land 
subject to all incumbrances. 4. Wheres conveyance 
of land is made subject to the incumbrances thereon 
made by the grantor, a covenant to warrant and de- 
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fend against the claims of all persons claiming under 
the grantor applies only to the equity ot redemption, 
which is all that such a deed purports to convey. Af- 
firmed. Opinion by DicKEy, J.—People v. Herbel. 


REAL ESTATE, WHAT CONSTITUTES — MINER- 
ALS — LIEN — LICENSE — COVENANT. — 1. Coal 
and other mineral in a mine and under the soil 
are real estate, and as such are capable of being 
conveyed like any other real estate, and when 
once conveyed by deed may pass by inheritance 
or deed of conveyance. 2. Where the owner of land 
by deed bargains, sells and conveys to another, his 
heirs and assigns, all the coal, limestone, iron ore, 
rock oil and other mineral in, upon or under the land, 
with an express license to the grantee, his heirs and 
assigns and laborers to enter and search for said 
minerals, and to dig, mine, explore and occupy 
with the necessary structures, etc., and to mine and 
remove the coal, etc., for which grant the purchaser 
agrees to pay to the grantor a stipulated price per ton 
for the various minerals removed, payable quarterly, 
the grantor will have a vendor’s lien on the coal and 
mineral not mined and removed, for the purchase 
money, which he may enforce bya sale of the coal 
and mineral not taken from the ground. In such 
case the amount of the purchase money falling due 
each quarter depends upon the quantity of coal, etc., 
mined and removed from the land during the three 
months next preceding. The price agreed to be paid 
per ton is only a mode of ascertaining the amount of 
purchase money to be paid for the conveyance of the 
coal, ete., inthe mine. 3. If a deed conveying coal 
and other mineral in the ground on a credit, to be 
paid for quarterly, as the same are mined and re- 
moved, authorizes the sale of the coal, ete., before 
payment is to be made, that will only be a waiver of 
the vendor’s lien pro tanto for what is thus removed, 
but not for the coal, etc., still in the mine. 4. A 
mere license in writing, to mine, remove and sell coal, 
etc., the product of such mining to be paid for at a 
given price per ton, is not transferable, either by as- 
signment or deed, so as to pass any legal right or title. 
5. A covenant in a conveyance of mineral in the 
ground, by the grantee to the grantor, to pay the lat- 
ter a certain sum per ton for the mineral removed, is 
not a collateral covenant, but is a covenant to pay the 
purchase money for the sale of all the mineral in the 
manner specified. Affirmed. Opinion by WALKER, 
J.—Manning v. Frazier. 





SUPREME COURT OF MICHIGAN. 
October, 1880. 


REPLEVIN IN STATE COURT FOR GOODS WRONG- 
FULLY SEIZED BY UNITED STATES MARSHAL. — 
Where a United States marshal seizes the property of 
a stranger to the execution in his hands, the latter 
may maintain replevin in the State court. Reversed. 
Opinion by CAMPBELL, J, COOLEY, C. J., dissenting 
says: “My brethren may be right in their view that 
the later decisions of the Federal Supreme Court have 
in effect overruled Buck v. Colbath, 3 Wall. 384; but 
I prefer to await an authoritative declaration to that 
effect by the court itself.’’—Heyman v. Covel. 


PRINCIPAL AND AGENT—AUTHORITY TO DRAW 
DraFTs—Post-DaTeED Drarrs.—An authority in an 
agent to draw sight or time drafts in the name of his 
principal does not include an authority to draw post- 
dated drafts. A general agentjand stockholder in charge 
of a mine in Michigan had general authority to draw 
sight and time drafts in the name of the company upon 











its treasurer in New York. He drew a post-dated 
draft, and discounted the same, giving at the same 
time a collateral draft for the same amount, to be 
used only in case he should die before the post-dated 
one came due. There wasjthen no occasion for post-dat- 
ing drafts for the business of the mine,though drafts of 
that kind had been drawn, used and assented to some 
eight years previous, when the mine was in a less 
prosperous condition. Held, that post-dating, under 
the circumstances, was a circumstance sufficient to 
put the bank discounting the paper on special inquiry 
as to authority to so draw the same. Reversed. Opin- 
ion by COOLEY, J.—New York Iron Mine v. Citizens 
Bank. 6N. W. Rep. 131. 

LIFE INSURANCE—SURRENDER OF POLICY—MIs- 
TAKE OF LAW—FRAUD—RELIEF IN EQuITY.—Plaint- 
iff, who held a policy of insurance on his life for the 
benefit of his wife in the defendant company, was 1n- 
duced by the agent of the company,by representations 
that it was forfeited in law, and that a paid-up policy 
for its value would be issued, to surrender the same. 
The policy was not legally forfeited. Held, that 
equity would relieve. The doctrine which makes 
parties bear the consequences of mistakes of law is a 
hard one in many cases, and can only be maintained 
on grounds of general policy. It is undoubtedly ex- 
pected of persons that they will act with prudence. 
But the rule is not so universal as to hold parties be- 
yond relief for all cases—however hard—when mis- 
take of law is an important element. When it is only 
one of various elements and is combined with fraud 
or misconduct, the courts will not refuse to do justice 
in all cases. In Pusey v. Desbouvrie, 3 P. Wms. 315, 
a release of an orphanage share of a freeman’s 
daughter in London, made as a condition of obtaining 
a legacy, was set aside as made improvidently, though 
without fraud, where the legatee reposed faith in her 
brother, the executor, for knowledge of her rights 
under the custom, and he had innocently failed to en- 
lighten her. In commenting on the case Judge Story 
(1 Eq. § 118) justifies it both on grounds of confidenee 
and also as really involving surprise connected with 
facts. In Evans v. Llewellyn, 1 Cox, 333, there was 
no ignorance of facts, and it was held there was no 
actual fraud, yet onthe ground of surprise and ac- 
tion taken suddenly without due caution, a convey- 
ance was set aside as improvidently made. The cases 
are quite common in which relief is given where a 
person has been surprised into doing what it is ineq- 
uitable to hold him to, where fact and law are blended, 
or where the mistake of law is so mixed up with other 
things that it can not be regarded in the view of good 
sense just as it would be if it were a deliberate blun- 
der made without haste or artifice. See Story Eq. § 
134, and generally §§ 117-139, Affirmed. Opinion by 
CAMPBELL, J.— Tabor v. Michigan Mut. Ins. Co. 





SUPREME COURT OF MISSOURI. 
June, 1880. 


CRIMINAL LAW — PRACTICE — MISCONDUCT OF 
PROSECUTING ATTORNEY AND JURORS—RIGHTS OF 
ATTORNEY EMPLOYED TO AssIST — THREATS.—1. 
The attorney employed to assist in the prosecution 
was permitted to open the case to the jury against the 
objection of defendant. Held, proper under Rev. 
Stat. sec. 1908. Such employmont has been held law- 
ful. State v. Hays, 23 Mo. 287. Hence, the person 
employed becomes forthe purposes of the trial a pros- 
ecuting attorney. 2. Statements of the prosecuting 
attorney in his speech to the jury, that defendant “had 
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gone tothe Indian Territory, where all rascals go,” 
the evidence showing that he had fled there; that 
defendant was a ‘‘strong, robust man, and one whom 
very few persons would like to encounter in a person- 
al quarrel,” such facts not being material; and adverse 
comments on the failure of defendant to prove his 
good character, for which defendant’s counsel had 
laid the foundation by remarking on the failure to 
prove his bad character: Held, not to be such mis- 
conduct on the part of the prosecuting attorney as to 
justify a reversal. 3. After the case was given to the 
jury, one of the jurors asked the bailiff if they could 
find a verdict and let the court fix the punishment, 
and requested him to see the judge, to which the 
bailiff made no reply, nor did he see the judge; but 
he did tell the prosecuting attorney, who was shown 
to have been examining the law on the point. Noth- 
ing further occurred. Held, not such misconduct as 
to justify a reversal, as defendant could not have been 
prejudiced thereby. 4. Evidence of threats made by 
one Hiram Webb, son of the party assaulted, against 
the life of defendant, were excluded: Held, not to be 
error. No conspiracy having been shown, the threats 
of the son stand in the same relation as if made by a 
stranger. 5. Ona conviction for an offense not capi- 
tal, the record need not show the formal address of 
the judge asking the prisoner if he has anything to 
say why sentence should not be pronounced against 
him. State v. Ball, 27 Mo. 324. Affirmed. Opinion 
by Henry, J.—State v. Stark. 


PRACTICE — INJUNCTIONS— MOTIONS TO STRIKE 
OUT—COMPETENCY OF PARTIES AS WITNESSES— 
RELIEF IN EQUITY—NOTICE.—1. The probate court, 
having the necessary jurisdiction, granted the injune- 
tion and ordered the clerk of the circuit court to issue 
the writ, for which reason it was contended that the 
writ was void: Held, the objection was without force, 
as the proceedings appealed from were had in the cir- 
cuit court, and the initiatory steps were unimportant. 
2. Parts of defendant’s answer were stricken out as 
immaterial. The bill of exceptions did not show any 
exceptions to this action of the court; nor did the ree- 
ord proper show what parts were stricken out, as it 
was only described as being in brackets, and no brack- 
ets appeared in the record. Held, not subject to re- 
view. Penroe v. McIntyre, 29 Mo. 423. 3. The heirs 
of the grantor in the deeds in controversy were admit- 
ted as competent to prove the execution of the deed. 
The action was originally commenced by the ancestor, 
who subsequently died, and the heirs were substitu- 
ted as parties. The grantee in this deed, who was an 
original party to the action, died after the first trial of 
the case. On these facts it was contended that the 
heirs of the grantor were not competent witnesses to 
prove the execution of the deed: Held, that as these 
heirs were competent witnesses at the time of the first 
trial, when the grantee was alive, the death of the 
grantee since that trial did not render them incompe- 
tent. They were not parties to the contract, and do 
not come within the letter or reason of the statute. 
The death of the grantor, their father, whereby they 
became parties to the action, did not disqualify them, 
nor did the death of the grantee. 4. The cestui que 
trust knew a year before the deed was made that a 
part of the land in the deed of trust was in the pos- 
session of and being improved by plaintiff’s ancestor: 
Held, conceding such cestui que trust to have beena 
purchaser for value which is doubted, the possession 
was sufficient to put himupon inguiry. 5. Admitting 
plaintiff’s deed to have been established, and that the 
cestui que trust had notice of it, it was contended that 
their title was a purely legal one, and as a sale under 
the deed of trust would convey no title, there were no 
grounds for equitable interference. Held, that a pur- 











chaser at the trustee’s sale would obviously occupy a 
different position from the present defendant, and 
embarrassing questions might arise, the deed under 
which plaintiffs claim not being acknowledged or re- 
corded. Besides, the contingency of the death of wit- 
nesses might render proof of the conveyance estab- 
lished in this case impracticable. It is one of the pe- 
culiar branches of equitable jurisdiction to anticipate 
such difficulties, to prevent future litigation and thus 
remove a eloud upon title. Vogler v. Montgomery, 
54 Mo. 577; Harrington v. Utterback, 57 Mo. 519. 


Affirmed. Opinion by Napton, J. — Martin v. 
Jones. 

GUARDIAN AND WARD—PURCHASE OF LAND BY 
GUARDIAN FOR WARD—FINAL SETTLEMENT OF 


FORMER EstaTE.—1. The guardian, at the request of 
his ward, and for his accommodation, purchased a 
tract of land at partition sale; had the deed made to 
the ward; gave his own note for the purchase money, 
which he finally paid. The ward took possession of 
the land, improved it, rented it out, tried to sell it 
and treated it as his own for five years, two of which 
were after his majority. In his final settkement, the 
guardian claimed credit for the amount of the pur- 
chase money and accrued interest, which the ward 
resisted on the ground that the relations existing be- 
tween them rendered the transaction voidable. The 
probate and circuit courts allowed the credit. Held, 
that the credit was properly allowed. The case pre- 
sented is not like those cited, in which the wards had 
sold, given to, or purchased from the guardian, and 
the guardian had thereby derived some advantage, 
and the ward had acted promptly on arriving at age. 
Here there was no sale, gift or purchase; and the 
guardian made no profit but acted in good faith for 
the benefit of the ward. 2. On the settlement, the 
ward offered to prove that the guardian had received 
$1,878.33 as administrator of the estate of the ward’s 
father, which he had failed to account for in his set- 
tlements of that estate, or as curator of the ward’s es- 
tate. The trial court rejected the evidence on the 
ground that the final settlement was conclusive. 
Held, erroneous. As to strangers, the settlement was 
conclusive; but as to the ward the curator was bound 
to collect his ward’s share of the money in question. 
Reversed and remanded. Opinion by HENRY, J.—in 
re Wood. 





COURT OF APPEALS OF KENTUCKY. 
September, 1880. 


STATUTE OF LIMITATION — PROCEEDINGS FOR 
MANDAMUS — SALARIES OF PUBLIC OFFICERS.—The 
appellee was elected Commonwealth attorney for the 
fourteenth judicial district in August, 1868, for a term 
of six years. During the year 18738, without any 
neglect of duty on his part, a Commonwealth attorney 
pro tempore was appointed by the circuit court of his 
district, and an allowance was made to the latter, 
which was certified to the auditor and paid, and the 
same was deducted from appellee’s salary for that 
year. In June, 1880, appellee filed his petition in the 
fiscal court praying for a mandamus. The auditor 
pleaded the statute of limitations. The court sustain- 
ed a demurrer to the answer, and awarded the writ, 
commanding the auditor to draw his warrant upon the 
treasurer for eighty dollars. The auditor has ap- 
pealed. The attorney-general contends that the 
ease fails within that clause of Gen. Stats., ch. 
71, art. 8, sec. 2, which prescribes a limitation of 
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five years to ‘‘ an action upon a liability created 
by statute.” Counsel for appellee contend that 
this statute does not apply, because: 1. The pro- 
ceeding for a mandamus is a motion and not an action, 
and, 2. The salaries of public officers are held by the 
officers of the Commonwealth as trustees. Held, that 
the word ‘‘action,’’ as used in the statute of limita- 
tions, is not restricted in its signification to that which 
is technically an action, but includes all civil proceed- 
ings in courts of justice for the enforcement of legal 
or equitable rights, whether by action, suit or special 
proceedings. The statute applies to the case pre- 
sented by the plaintiff, Appellee was entitled to his 
salary only because the statute gave it to him, and the 
duty of the auditor was also created by statute. 
Hence, this is a proceeding on a liability created by 
statute, and, unless as contended by appellee, the 
auditor is a trustee, appellant is not precluded from 
pleading the statute. That the auditor is not a trustee 
is quite clear. He is inacertain sense for the State, 
but certainly not for the creditors of the State, any 
more than an individual debtor is a trustee for his 
creditors. Wherefore the judgment is reversed and 
the cause remanded, with directions te overrule the 
demurrer to the answer. Opinion by CoFER, C. J.— 
Auditor v. Halbert. 


MISFEASANCE IN OF FICE—INTOXICATION.—Appel- 
lee was indicted for the offense of misfeasance in of- 
fice, i. €., intoxication while engaged in the discharge 
of official duties as county judge. The indictment 
was based on sec.1 of an act entitled “‘an act to prevent 
intoxication of county officers in this Common- 
wealth, ’’ approved April 9, 1878, which reads as fol- 
lows: ‘**That it shall be deemed misfeasance in office 
for the judge of any county court, justice of the peace, 
ete., while engaged in the discharge of his 
official duties, to be in a state of intoxica- 
tion produced by the use of spiritous, vinous 
or malt liquors.’’ The only penalty denounced by 
the statute is removal from office. Held, that the 
Constitution having designated the offenses for which 
certain officers (of whom the county judge is one) may 
be removed from office, the Legislature has no power 
to prescribe removal from office as a penalty for of- 
fenses not so designated. Nor can it, by declaring 
that a given offense shall be deemed one of a class of 
offenses for which an officer may be removed, make it 
of that class and authorize or require the removal of 
an officer upon conviction of such offense. 
‘*Misfeasance in offi.e,’’ had at the time of 
the adoption of the Constitution, a definite and 
well understood legal meaning. It deseribed 
an offense which consisted in the wrong-doing 
of an official act, and it is for the courts, and 
not the legislature, to decide what acts constitute the 
offense denounced by the Constitution; and if being 
in a state of intoxication did not constitute the offense 
without the aid of the statute, the statute is unconstitu- 
tional as to such of the officers named in it as are also 
named in the Constitution, sec. 36, art. 4. Misfeas- 
ance in office means the improper doing of an official 
act; and conduct, however immoral, which does not 
relate to the official action, constitutes no ground for an 
officer’s removal. 1J. J. Mar. 160. No complaint is 
made that appellee did not faithfully, honestly and 
correctly discharge all his duties as an officer. Judg- 
ment affirmed. Opinion by Corer, C. J.—Com. v. 
Williams. 














CURRENT TOPICS. 





The admission of photograpie copies of documents 
has come to be allowed in the eourts in many cases. 
A decision of the New York Court of Appeals in 
Hynes v. McDermott, decided last month, shows how- 
ever that they are not admissible for all purposes. 
A witness was on the stand for the purpose of proving 
handwriting by comparison; but the original docu- 
ments being in the possession of the person who con- 
trolled them, and who lived beyond the seas, and who 
refused to give them up, they had been photographed, 
and these copies were offered by which to make the 
comparison. The trial court refused to allow the com- 
parison with the photographed handwriting, and this 
ruling was upheld on appeal. ‘*There was no proof’’ 
said Folger, C. J., “tof the details of the process by 
which they were taken, nor as to the aceurary of the 
work. We think that a comparison of a signature 
in dispute with such photographie copies of oth- 
er writings, for the purpose of allowing an 
opinion irom an expert as to the charac- 
ter of the signature as real or feigned, when 
the originals from which the copies are made are not 
brought before the jury. and may not be shown to 
other witnesses, ought not to be permitted. Photo- 
graphs that have been taken of persons found dead 
have been admitted in evidence in this State in aid 
of other proofs of identity, but not alone. They 
were cCauracterized as slight evidence in additien to 
other and more reliable testimony. Ruloff v. People, 
45 N. Y. 213. A photographie picture was more un- 
reservedly admitted as evidence upon the question of 
identity of person in Udderzook v. Commonwealth, 76 
Pa. St. 340; and in another case, when the genuine sig- 
nature and the disputed signature were both brought 
into court, magnified photographic copies of each, to- 
gether with the originals, were submitted to the in- 
spection of the jury, and it was held not to have been 
error (Marcy v. Barnes,16 Gray, 162); but copies of let- 
ters in a letter book, produced by impress or by a ma- 
chine, have been rejected. Conner vy. Eastman,1 Cush. 
189. It would be carrying the matter much farther 
to permit an expert to compare photographic copies 
of signatures, and therefrom to testify as to the gen- 
uineness of a disputed signature. We may recognize 
that the photographie process is ruled by general laws 
that are uniform in their operation, and that, almost 
without exception, a likeness is brought forth of the 
object set forth before the camera. Still, somewhat 
for exct likeness will depend upon the adjustment of 
the machinery, upon the atmospheric conditions and 
the skill of the manipulator; and in so delicate a matter 
as the reaching of judicial results by the comparison 
of writings through the testimony of experts, it 
ought to be required that the witness should exercise 
his acumen upon the thing itself which is to be the 
basis of his judgment; and still more, that the thing 
itself should be at hand to be put under the eye of 
other witnesses forthe trial upon it of their skill. 
The certainty of expert testimony in these cases is not 
so well assured as that we can afford to let in the haz- 
ard of error or differences in copying, though it be 
done by howsoever a scientific process; besides, as 
before said, there was no proof here of the manner 
and exactness of the photgraphie method used.” The 
general rule as to comparison appears to be that 
the expertin handwriting, when speaking as a wit- 
ness, ouly from a comparison of handwriting—that is, 
with two pieces of it in juxtaposition under his eye— 
should have before him in court the writing to which 
he testifies and the writings from which he testifies; 
else there can be no intelligent examination of him 
either in chief or cross, nor can there be fair means of 
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meeting his testimony by that of other witnesses. 
This requirement is included in the rule that there 
can be no comparison of handwriting unless the 
pieces of writing by which comparison is made are 
properly in evidence in the case for some purpose 
other than that of being compared. Randolph y. 
Loughlin, 51 N. Y. 456; Dubois v. Baker, 30 N. Y. 
355; Miles v. Loomis, 75 N. Y. 288. 





Two curious cases of copyright, says the Law 
Times, came lately before the English Master of the 
Rolls. In Dodson v. Martin, a motion was made for 
an injunction to restrain the publication of a book by 
the defendant, on the ground that it wasa copy of a 
book published by the plaintiff. Both works were in 
fact founded on ‘*A Guide to the Priesthood, ’’ which 
had long been issued for private circulation among 
priests. The Masterof the Rolls read some extracts 
from this work, as printed in the plaintiff’s book, and 
came to the conclusion that they were of an indecent 
and immoral character if sold to the general public. 
He then said that he felt by no means clear that he 
ought to extend the protection of the court to such a 
book as the plaintiff’s; but the point of its immoral- 
ity had not been taken as an objection by the other 
side, and he did not think a judge ought mero motu 
to refuse to grant the injunction, so he made 
the order as asked. Seeing that both books were 
equally immoral, there might have been some difficul- 
ty in raising such an objection; but, had he so desired, 
the Master of the Rolls could have brought it into the 
defendant’s case under his almost absolute powers of 
amendment, though for that matter some good was 
perhaps done by suppressing the sale of one of these 
immoral books, instead of letting both go on un- 
checked. The other case was that of Johnson v. 
Eagan, in which it appeared that some years 
ago the defendant seld plaintiff the copyright of 
a novel, reserving to himself a right to repro- 
duce the same in ‘‘volume form.’’ The novel 
was then published in the plaintiff's weekly 
paper, and was now being republished by the 
defendant in weekly numbers to be bound up ina 
volume when completed. The plaintiff moved for an 
injunction to restrain this mode of issuing the work, 
and the question turned upon the meaning of the 
words ‘‘volume form’’ as used in the agreement. 
There were many conflicting affidavits made by mem- 
bers of the trade; but the Master of the Rolls thought 
that the defendant was right, as his witnesses dis- 
tinguished between the terms publication ina ‘‘vyol- 
ume’’ and in ‘‘a volume form.’’ 


RECENT LEGAL LITERATURE: 


THE AMERICAN REPORTS. 

The thirty-first volume of the American Reports 
is as welcome as its predecessors, as it is filled 
with cases of value and novelty. Among those 
which our subscribers have not already seen in 
the JOURNAL we note the following: An under- 
taking for bail entered into on Sunday, during 
vacation, is valid. Hammons v. State, 59 Ala. 
164. In an action by a railway conductor against his 
employer for wages, the latter may set off and recoy- 





The American Reports, containing all Decisions of 
General Interest decided in the Courts of the several 
States, with Notes and References. By Irving Browne, 
Vol. 31. Albany: John D. Parsons, Jr. 1880, 





er damages from the conductor’s negligence in per- 
forming his work. Mobile, etc. R. Co. ¥. Clanton, 
59 Ala. 392. Partition of lands between heirs of a 
father can not be ordered where the petition alleges 
that one heiris alive and the mother is pregnant by 
the father. Gillespie v. Nabors, 59 Ala. 441, A was 
fraudulently induced by two confederates to expose 
some mon ey in his hand, when one of them snatched 
it and ran away, the other holding him. Held, that 
this did not constitute robbery. Shinn v. State, 64 
Ind. 13. One who finds lost goods which bear no 
marks of their ownership, and who does not know the 
owner, is not bound to exercise diligence in finding 
the owner, and is not guilty of larceny in retaining 
the goods. State v. Dean, 49Ia. 73. A statute fixing the 
age of puberty in females at twelve, carnal intercourse 
with a female under that ageis rape. State v. Til- 
man, 30 La. Ann. 1249. A law imposing a smaller 
license tax on proprietors of bars on steamboats than 
on bars on land is not uneonstitutional because not 
uniform. State v. Roile, 30 La. Ann. 991. <A stipu- 
lation by the vendee of a newspaper to pay ‘‘all out- 
standing liabilities?’ will not make him liable for 
damages for libel recovered against the vendor in a 
suit pending when the sale took place. Perret v. King, 
30 La. Ann. 1368. A pardon by the President of one 
convicted of embezzlement in a Federal court restores 
the offender to his right as a voter in the State. Jones 
v. Board of Registrars, 56 Miss. 766. Where a bank 
discounts a note, its officers kaowing that the pro- 
ceeds were to be used for an unlawful purpose, but 
not intending to aid such purpose, the note is not in- 
valid. Henderson v. Waggoner, 2 Lea, 391. An 
infant’s deed without consideration is void ane not 
simply voidable. Swafford v. Ferguson, 3 Lea, 292. 
Mr. Browne’s notes must not be forgotten in reciting 
the contents of the volume. 


CORRESPONDENCE. 


JUDGE-MADE LAW. 


To the Editor of the Central Law Journal: 

Will you yield me a short space in your columns, to 
express my respectful non-concurrence in the reason- 
ing of the Supreme Court of the United States in the 
ase of Brooklyn City, ete. R. Co. v. National Bank of 
the Republic, reported in the last issue of the CEN- 
TRAL LAW JOURNAL, p. 330, where they, unqualitiedly 
re-aflirming the decision of the same court in Swift v. 
Tyson, 16 Pet. 1, decide that the ‘‘decisions of the 
State courts, not based upon local legislative enact- 
ments, are not ‘laws’ within the meaning of the Fed- 
eral statute, which provides that the laws of the several 
States, except where the Constitution, treaties or stat- 
utes of the United States otherwise require or provide, 
shall be regarded as rules of decision in trials at com- 
mon law in the courts of the United States where they 
apply?’ 

The soundness or unsoundness of the above legal 
doctrine hinges entirely upon the proper interpreta- 
tion of the word ‘‘laws,’’ as used in thestatute. Now 
it must be readily admitted by every lawyer, that the 
object aimed at in said statute was to conform, as far 
as possible, the decisions of the United States Courts 
in all common law cases not within the exception, to 
the law in force in the several States. Previous to the 
passage of the statute, the constant conflict between 
the local law, as embodied in legislative enactments 
and the decisions of the State courts, on the one hand, 
and the common law as interpreted by the Federal 
courts, on the other hand, had grown into an evil of 
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considerable dimensions; for by reason of this want of 
conformity to a common legal standard, it often hap- 
pened that a plaintiff residing in the same State with 
the defendant, was debarred of remedies which a 
plaintiff resident of a different State was entitled to; 
or the reverse of the case was true. If the object of 
said statute be as above stated, then the discussion is 
narrowed down to one single question, viz.: Are laws 
made in the way of ‘‘judicial legislation,’’ as binding 
on a community as acts of the Legislature? If they 
be, then a fortiori, they must have been comprehended 
in the expression ‘‘laws,’’ as used in the statute; for 
otherwise the absurdity would be worked of regard- 
ing ‘‘as rules of decision’’ for the Federal courts, 
only such portion,of the local law of the several States, 
as might happen to have been enacted in a peculiar 
manner, to-wit: by the Legislature. 

The fallacy of the reasoning of the Supreme Court, 
I think, lies in answering this question in the nega- 
tive; and in support of this view, Iam sanctioned by 
no less an authority than Mr. John Austen, who, in 
discussing ‘‘statute and judiciary law ’’ in his ex- 
haustive work on the Philosophy of Positive Law, 
vol. 2, p. 549, remarks: ‘*The important difference 
(between said two kinds of law) is the difference of 
modes, and not the difference of sources. Provided 
it be made in the direct or legislative manner, law es- 
tablished immediately by subject judges, is just as 
good as law emanating immediately from the sove- 
reign.’’?’ The Supreme Court, in the case of Swift 
vy. Tyson, supra, use this language: ‘“They (meaning 
the decisions of the local tribunals) are, at most, only 
evidence of what the laws are, and are not of them- 
selves laws;’’? and, asa reason for this proposition, 
they add: ‘‘*They are often re-examined, reversed and 
qualified by the courts themselves, whenever they are 
found to be defective, ill-founded, or otherwise in- 
correct.’? But a very slight acquaintance with the 
history of jurisprudence is necessary to convince one 
that the same language maybe applied with equal 
force and propriety to statutory laws; for there are so 
many cases on record of such laws being “‘re-exam- 
ined, reversed and qualified by the courts,’ according 
to the change of times and fluctuations of circum- 
stances—not openly and professedly, it is true, but 
nevertheless in spirit and reaiity—as there are cases 
of laws judicially made. Take for example the Eng- 
lish law on conveyancing, and note how the same, 
without any legislative enactment, was completely al- 
tered and modified by the courts. Mr. Justice Harlan, 
in delivering the opinion of the court in the case un- 
der discussion, puts the case of a State court, in a 
cause before it, determining what are the laws of war 
as applicable to that and similar cases, and says: 
‘*The Federal courts sitting in that State, possessing, 
it must be conceded, equal power with the State 
courts in the determination of such questions, must, 
upon the theory of counsel for the pJaintiff in error, 
accept the conclusion of the State court as the true in- 
terpretation for that locality of the iaws of war,and as 
the ‘‘ law’’ of the State in the sense of the statute, 
which makes the ‘‘laws of the States the rules of de- 
cision in trials at common law.’’ While entertaining, 
as I do, the highest respect for the judgment of so dis- 
tinguished a judge and jurist, I can not but think 
that in this instance he is not as happy as usual in 
his illustration; for the reason that the ‘*Jaws of war’? 
belong to the department of international law, and, 
unlike municipal or positive law, can not be changed 
or modified by the law-making power of individual 
States. With respect to them the courts and legisla- 
ture equally have only the power of interpretation; 
but as regards municipal law, the case is otherwise; 
for such law is undoubtedly the subject of State legis- 
lation, and may be adopted, rejected or altered, as 
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the case may be, to meet the views of the legislator. 
It seems to me that it can matter but little whether 
the law be enacted by the legislature or be established 
by the courts, provided it he law of such a character 
about which the States may legislate, and which, when 
enacted or established, will be equally binding upon 
the community. 

I notice that Mr. Justice Miller dissented from his 
brethren of the bench; but as his dissenting opinion is 
not given in the report, I am unable to tell, inasmuch 
as there were other matters for decision before the 
court, whether or not he disagreed with the judgment 
of the court on this branch of the case. I would be 
highly gratified should it turn out that the ablest 
judge on the American bench had given his sanction 
to the views here advanced. 


Savannah, Ga. ADVOCATE. 








NOTES. 





——It is recorded that whena matter touching an 
election was brought before the Court of King’s 
Bench, in the early part of this century, the eccentric 
Mr. Juftice Powys remarked, ‘‘We are not acquaint- 
ed with the learning of elections, and there is a par- 
ticular cunning in it not known to us.’’ The origin 
of wills seems lost in obscurity. Some of the Fathers 
assert that Noah made a will, but they certainly had 
no Biblical authority for the statement. Nevertheless, 
in the fourth century, a Bishop of Brescia, by the 
name of Philastrius, went so far as, not only to de- 
clare that Noah made awill, but that all who disputed 
the fact were heretics. The first will of which we 
have evidence is that of Sennacherib, found in the Royal 
Library of Conyunjik. Among the Greeks, Solon is 
found to have disposed of his belongings in a testamen- 
tary form. The Romans, however, do not appear to 
have done much in the way of will-making till the 
time of the Twelve Tables. We learn from Tacitus 
that wills were unknown among the Germans. In 
France the clergy were charged with the duty of 
superintending the execution of wills. In England the 
custom of making wills appears to have existed before 
the Conquest. At one time military law forbade the 
alienation of estates. But now a British subject is 
free to make what disposition of his property he likes, 
except when entailed, and except when a will like that 
of Thelluson ismade. Among the Greeks the laudable 
custom prevailed of opening the will immediately 
after the death of a testator. Demosthenes tells that 
at the end of a testamentary document, it was cus- 
tomary to imprecate the most formidable curses on 
those who should attempt to violate the wishes of the 
testator. It is interesting to note that the wills .of 
Plato, Aristotle, Theophrastus, Epicurus, and some 
others have been preserved by Diogenes Laertius. It 
seems that for years the will of the Great Napoleon 
was preserved in Doctor’s Commons.—lIn Chief Jus- 
tice Ryan’s last address to the law class of the Wis- 
consin University, describes the shyster in these 
words: ‘‘Fe is almost always a dunce, a fellow of low 
intellect and vitality; of meager life; of mean and 
selfish instincts and tastes, dull of head and cold of 
heart; of iittle passion and no impulse; so cold and 
clammy, that he might have been a fish; a creature 
whose lean brain and thin blood, cautious egotism 
and selfish greed would fit him, as far as they go, for 
store, or bank, or factory, conducted on purely econo- 
mic princiles; but could fill no honest place in a law- 
yer’s office.’’ 








i hh hho tks Ga oe am | 6a 


_ — Cl oe ~_—-_ a, anna as & a2 2 26 ot a 2 ~ 


~~. ee ee 


PP kee el 


